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Without Apology 


THE LEGAL PROFESSION has become oppressively apologetic since the war. Every 
bar association convention produces a crop of orations to justify the lawyer’s 
existence, to prove—at least to himself—his usefulness in war as in peace, to 
bolster his faith in his calling. Is it so with the other professions? Doctors, 
engineers and accountants spend no time telling each other that their work is 
worth while in wartime. They have reason to know it—res ipsa loquitur—war 
puts them in special demand. And so lawyers, by contrast, are all too likely to 
feel slighted, disturbed and uncertain. 

Undoubtedly the armed forces have more frequent need to apply the sciences 
of medicine, engineering and mathematics than to apply the science of law. The 
conduct of war is pre-eminently practical. It is “law unto itself”, with little or 
no dependence on the theoretical principles pursuant to which society regulates 
its peace-time affairs. On the other hand, war is wholly dependent on the practical 
and natural sciences according to which planes fly, ships float and shells explode— 
according to which wounds are made and healed. 

This, therefore, is the distinction that lawyers should cherish: The science of 
law is man-made, and rests in their hands for improvement and perfection. The 
research chemist may discover new principles, develop new uses, but he must 
take his science as he finds it. He cannot change the rules. On the other hand, 
the legal profession—at the bar, on the bench, and in legislative and administra- 
tive service—faces the endless task of building and rebuilding the science of the 
law, in order that the ever-changing needs and demands of society may be met 
with increasing dispatch and precision, and always with even-handed justice. 


Here is no simple task, but one which calls for talent of the highest order, and 





Editor's Note: Reprinted from the Shingle, monthly publication of the Philadelphia Bar 
Association, Vol. 6, page 174,November, 1943. 
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broad vision. As in the past, when peace comes, 
no other profession will be more essential— 
more vital—to the welfare and progress of the 
nation; and then the bar will be afforded the 
opportunity of contributing, as never before, to 
the lasting solution of the problems with which 
a disorganized post-war world will be faced. 
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In the meantime, it is fitting that those 
lawyers who can should serve with the armed 
forces in the various legal and extra-legal 
capacities available to them, and that the rest of 
the profession should continue, without apology, 
to perform its multitudinous duties in the main- 
tenance of a sound home front. 





Editoria! 


Mr. W. F. Willoughby, in his Principles of 
Judicial Administration (p. 235) makes the 
following statements: 

“Courts of equity, when they first came into 
existence, rendered a great service in supple- 
menting the law courts and broadening the field 
of redress open to those whose rights were 
threatened or had been injured. The need for 
the distinction has now passed away, however, 
and the time has come when this dual system 
should be abolished and provision made for a 


single set of courts having all of their powers 
of relief.” 


These sentiments have been taken for gospel 
by judicial reformers in this country from 
Revolutionary times down to the last Model 
State Constitution. An interesting challenge to 
them is presented in Leonard J. Emmerglick’s 
article, “The Forsaken Laboratories of Judicial 
Science.” 


In pondering Mr. Emmerglick’s suggestions, 
readers will naturally tend to balance them 
against the oft-repeated arguments in favor of 
the unified state court. That may not be neces- 
sary, however. The various tribunals now oper- 
ating as independent courts are not intended, 
in court unification plans, to lose their identity 
so far as their judicial function is concerned, 
but only for structural and administrative pur- 
poses. It is entirely possible to visualize within 
the framework of the unified state court one 
tribunal dispensing justice according to com- 
mon law principles and another in opposition 
thereto administering equitable relief. Whether 
the advantages detailed by Mr. Emmerglick 
would outweigh the considerations that have 
brought about the merger of law and equity 
is a question for the reader to decide for him- 
self. 


No argument is needed, to one who has 
studied the history of equity jurisdiction, to 
establish its similarity with the present develop- 
ment of administrative tribunals. At both 
times, during the rise of equity and during the 
rise of administrative adjudication, the courts 
of law were criticized for being slow, cumber- 
some, tied down with unnecessary procedural 
restrictions, and helplessly committed, by the 
writ system in the former instance and by 
stare decisis in the latter, to inflexible, arbitrary 
and outmoded rules of law out of touch with 
the needs of the day. 

In each case, if administration of common 
law justice had all been in the hands of the 
most enlightened judges of each system, resort 
to extra-judicial remedies might not have been 
necessary. In each case, intervention came from 
the same source—from the king in the case of 
equity, and from his successor, the executive or 
administrative department, in our present-day 
government. Each dispensed with the custom- 
ary rules of procedure and with the representa- 
tion of parties by counsel, and each was assailed 
by the bar as foreshadowing the end of law, 
justice and the legal profession. 

The subsequent history of equity should re- 
assure those who fear that the bulk of litiga- 
tion will eventually be decided under uncertain 
procedure, according to indefinite law, and with- 
out the aid of counsel. At an early date the 
English lawyers took up their practice in 
chancery, and the day came when equity rules 
were complex enough to satisfy the most tech- 
nical of lawyers. Who is to say that the time 
will never come when a Jarndyce v. Jarndyce 
will appear on the calendar of a successor to 
one of our present administrative tribunals? 
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The trend toward regularizing and convention- 
alizing them is already in evidence, and the 
current efforts to that end are destined to suc- 
ceed. 


Civilized society cannot exist without many 
rules to govern the conduct and relations of 
people with each other. In a society of imper- 
fect people, those rules must have the force of 
law, and there must be some regular, reliable 
and authoritative means of applying them to 
individual cases. The number of laws needed 
in such a society is out of all proportion to 
the capacity of the average citizen to maintain 
a working knowledge of them, and people of all 
ages have found it both necessary and desirable 
to depend upon a profession of men trained in 
the law to look after their legal rights. There 
you have the fundamentals of law, courts and 
the legal profession, which always have been 
and always will be with us and which no up- 
heaval within the legal world itself can ever 
disturb. 





The JOURNAL has occasion this month to pub- 
lish complimentary references to two bar jour- 
nals, and, by a coincidence, both of them are 
named Bench and Bar, the one published by the 
Minnesota State Bar Association and the other 
by the Lawyers Association of St. Louis. 


The rise in importance and usefulness of bar 
associations has been simultaneous with the 
rise of bar journals. Of the many bar journals 
on our exchange list, only two are older than 
this JOURNAL—those of the Illinois Bar Asso- 
ciation and the American Bar Association. 
Seven of them have been established within 
the last six years, and this includes two of the 
best, the Texas Bar Journal and The Advocate 
the Vancouver Bar Association’s new monthly. 


So striking are the benefits of a regular pub- 
lication to an organization such as a bar asso- 
ciation that this development has taken place 
almost spontaneously, and perhaps for that 
reason there has not been very much public 
discussion of the importance of a bar journal 
in a bar association program. No better way 
can be found to see what the average bar jour- 
nal means to the average bar association than 
to leaf through the pages of a score of them 
at random. The American Judicature Society 
keeps a file of all bar journals that come in, 
and will gladly contribute a bundle of sample 


EDITORIAL 


133 


copies of the best of them to anyone interested 
in doing that. 

Incidentally, the Judicature Society itself 
could not get along without its bar journal sub- 
scriptions. If the Society is not on the mailing 
list of your publication, you can do it a great 
service by making arrangements for an ex- 
change subscription. 








It is characteristic of most reform work that 
the reforms are to be accomplished on somebody 
else. The Arkansas voluntary judicial council 
described in Mr. Loughborough’s article did not 
come into being that way. A group of men saw 
a need and proceeded to fill it themselves, with- 
out act of legislature, rule of court, or any de- 
cree or authorization of any kind except their 
own desire for better administration of justice 
in Arkansas. 


There have been instances of legislative bills 
for the creation of judicial councils being de- 
feated. In those states, and in any other state, 
it is still possible to have a judicial council 
such as that of Arkansas. The voluntary or- 
ganization does not make adequate provision 
for financing and leaves some other problems 
unsolved, but it at least transforms the project 
from an unrealized desire to a fait accompli, 
and when it has shown what it can do in that 
form it will have some substantial leverage 
toward getting the legal status and financial 
support it deserves. 





In connection with the two judicial opinions 
from Wisconsin and Minnesota reprinted 
herein, it would be interesting to know what the 
lawyers at war would think of the postpone- 
ment of bar integration until their return. As 
pointed out by Chief Justice Simmons of Ne- 
braska last spring, those lawyers, comprising 
the younger and more progressive element of 
the bar, have been in the forefront of move- 
ments to improve the administration of justice, 
and would undoubtedly be the last to request 
that progress be halted until that time (still 
indefinite, even to the most optimistic) when 
they can “return to practice under normal con- 
ditions.” In both cases, the polls taken have 
shown convincingly that the general sentiment 
of that portion of the bar is favorable. 


The decision being what it is, however, it 
is not all loss. Each state will have time to 





134 JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


make a thorough study of bar organization, 
and should be prepared when the day arrives to 
offer for adoption the finest, most up-to-date 
set of bar rules that can be devised. The inter- 
vening time may well be spent to that end. 
Furthermore, the success of the integrated bar 
requires the cooperation not only of the ma- 
jority but of the minority, and the more care- 
ful the court is to secure the assent and par- 
ticipation of all, the less ground will there be 
for minority noncooperation. Wisconsin and 
Minnesota lawyers may look forward with con- 
fidence to a fully integrated and unified bar 
within the next few years. 

How should these two be counted in future 
enumerations of the integrated and uninte- 
grated states? The Wisconsin opinion deals 
with a law which is declared valid, creating 
a state bar organization, and the court holds 
itself obligated to proceed sometime with the 
completion of that organization. Thus the 
State Bar of Wisconsin is even now legally in 
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existence although not functioning, and Wis- 
consin has every right to be counted among 
the integrated states. 

The Minnesota court upholds its jurisdiction 
to hear the case, and its opinion is a most ex- 
cellent and quotable authority for the important 
principle of inherent judicial power to integrate 
the bar without statute, memorial or anything 
else from the legislature. Therein the court 
has greatly advanced the cause of integration, 
and from the general tenor of the opinion there 
is little doubt as to what the action of the 
court would be if such action were now deemed 
advisable. This court, however, has not only 
postponed organizing the state bar, but has 
postponed for the consideration of a future 
court perhaps composed of different members 
with different views, the all-important ques- 
tion of whether or not integration is in it- 
self a desirable thing. Until that question has 
been answered affirmatively, it would be safer 
not to count Minnesota as integrated. 





Making the Record 


SOME YEARS AGO former Chief Judge Fred- 
erick E. Crane of the New York Court of 
Appeals commented as follows upon the ability 
of attorneys to express themselves: 

“It is surprising how few lawyers are able to 
think clearly and talk plainly. Many are the 
learned men of rank and standing in the pro- 
fession who are unable to state in sequence the 
simplest facts of the case. To tell the story of 
what happened is either beneath them or beyond 
them, and yet this is the principal part of oral 
argument.” 

From the other end of the country Judge 
Malcolm Douglas of the Superior Court of Seat- 
tle, Washington, said this: 

“Cultivate the use of good English. Nothing 
more quickly arrests the attention or captures 
the interest of judge and jury than a straight- 


forward argument expressed in clear, simple 
and classic English.” 


In making these observations neither jurist 
had in mind the court reporter, whose trained 
and attentive ear even more readily notes the 





Editor's Note: This article is from a pamphlet, 
Making the Record, published by the National Short- 
hand Reporters Association, Louis Goldstein, Secretary, 
150 Nassau St., New York 7, N. Y. 


shortcomings of attorneys in the use of Eng- 
lish. What then, it may well be asked, impels 
judges and reporters to make pointed comment 
on the inability of attorneys to express them- 
selves precisely and comprehensibly? | 

The accelerated tempo of modern life is in 
some measure responsible for this condition. 
Older members of the Bar will recall the meticu- 
lous care with which papers were drawn; the 
scrupulous deference to court, opposing counsel 
and witnesses at the trial; the deliberateness 
and scholarliness of utterance which character- 
ized the barrister of former years. 

Congestion in the courts, pressure of eco- 
nomic necessity, and the nervous haste of mod- 
ern-day life have apparently changed all this. 
Higher academic requirements for admission to 
the bar have not resulted in greater culture, 
nor in improved ability to express thoughts 
through the medium of language. Chopped 
enunciation, ragged sentences, slurred words, 
poor grammatical construction, are so common- 
place today that the clear and precise wielder 
of the English tongue is the marked exception 
that arouses the reporter’s wonderment and 
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gratification. This is to say nothing of the 
difficulty experienced by many lawyers in pre- 
senting fact and argument with logic and cohe- 
sion. 

Besides these considerations, and perhaps 
more fundamental, lies the reliance placed by 
bench and bar upon the ability of him who is 
called upon to record the utterances of court, 
counsel and witness, often at extreme speed 
and almost invariably with entire disregard of 
his presence by court and counsel alike. 

Yet upon “the silent man”—the court re- 
porter—rests a grave responsibility: the pro- 
tection of life, liberty and property through the 
sanctity of the record. Were it not for his 
trained ability, courts could not function with 
the celerity demanded by the present-day vol- 
ume of litigation. 


The responsibility of making the record de- 
volves upon counsel under the supervision of 
the court. The duty of keeping the record so 
made rests upon the reporter. The reporter is 
entirely disinterested in the record per se; it is 
made through him for the convenience of coun- 
sel, court, and reviewing bodies. Were the 
reporter an automatic recording device, unen- 
dowed with human intelligence, the record in 
many instances would be unintelligible to those 
who make it and depend upon it for the pro- 
tection of life, liberty, and property interests. 


Through the exercise of his brain the re- 
porter is able to translate the verbal jumbles of 
all types of speakers into terms of pondera- 
bility. Through the use of intelligence, supple- 
mented by experience, he is able to keep the 
record straight when others are oblivious of 
the very fact that a record is being made. 

Bearing in mind the importance of the fin- 
ished record to court, counsel and parties-liti- 
gant, it would seem self-evident that those con- 
cerned in using the record should exercise the 
greatest degree of care in its making. The 
nationwide experience of reporters over many 
years leads to the inescapable conclusion, how- 
ever, that exactly the opposite is too often the 
case. 

Attorneys are ever mindful of the effect of 
their courtroom methods upon juries. Many 
fail to appreciate, however, that indistinct 
speech, poor selection of words, false starts, 
slovenly enunciation, or a harsh, a rasping, a 
monotonous or an uncultivated delivery, create 
an unfavorable impression upon those whom 
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it is sought to influence. To that extent care- 
lessness of speech may result in distinct dis- 
service to the client. 


The curricula of our law schools rarely em- 
phasize the factors which go to the proper mak- 
ing of the record. In many parts of the coun- 
try bar associations conduct lectures for the 
benefit of attorneys, but these lectures cover 
almost every subject except that which is em- 
braced herein. 


It is to be hoped that the bar is interested 
in this subject to the extent of considering the 
factors discussed in the course of this article 
and endeavoring to carry them into practice. 


OBJECTIVITY OF COURT AND COUNSEL 


The legal participants in the trial of an ac- 
tion should never lose sight of the fact that 
their utterances are being recorded. Early 
training in this respect is invaluable, for habits 
ingrained at the outset will usually persist, 
often subconsciously. 


Consciousness of the record and its impor- 
tance will impel clarity of thought and speech, 
and thereby promote accuracy and readability 
in the transcript. 

Observance of the old adage of thinking be- 
fore speaking will slacken speed to the point 
where words will be used correctly, false starts 
avoided, and no one will remain in doubt of 
the meaning or intent of the language used. 


Awareness of the record will also result in 
the elimination of duplication of statement and 
repetition of questions previously put. This 
will effect a more orderly and logical presenta- 
tion of evidence or argument, with consequent 
reduction in cost of transcript, hence cost of 
litigation. 

Objectivity of counsel must also extend to 
the witness. The ordinary witness in a law- 
suit cannot be expected to possess the same 
degree of poise, intelligence and orientation as 
court and counsel. Difficulties encountered by 
reporters with witnesses, resulting from the 
latter’s nervousness, desire to tell the whole 
story in one breath, language peculiarities and 
defects, make it necessary for counsel to adjust 
trial methods and tactics to the exigencies of 
the occasion, bearing in mind that failure to 
do this places a greater burden upon the re- 
porter and his ability to record and transcribe. 
These difficulties are accentuated in the case 
of the unlettered and the foreign-born witness. 
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MODES OF SPEECH 


Between the resonant utterances of the gifted 
orator and the almost inaudible mumblings of 
the incoherent witness lies a wide range of 
speech mannerisms and peculiarities. To the 
reporter in the North, for example, the liquid 
speech of a Southern attorney is often difficult 
to understand. Rhetorical speakers often rise 
to heights of forensic eloquence, suddenly to 
descend to a whispered, inaudible completion 
of the thought cycle. Some attorneys in their 
fervor will lean across the jury-box to convey, 
the more intimately and confidentially as it 
were, the impress of their personality; others 
will from time to time turn their backs upon 
court, witness, jury and reporter, addressing 
their remarks to the opposite wall; while still 
others require the stimulus of ambulation to 
perfect their thoughts. 

The accents of foreign witnesses, the use of 
solecisms and colloquialisms, the swallowing of 
words, the incorrect choice of language, the 
elision of material words, and generally the 
use of unclear, inaudible and even blatant 
speech, all necessitate a distinct and independ- 
ent mental operation on the part of the re- 
porter in transmuting the sound heard into 
words conveying some degree of intelligibility. 

In general, nothing is more upsetting to the 
reporter’s mental equilibrium than inability to 
hear distinctly each word uttered, necessitat- 
ing guessing at intervening words and wonder- 
ing whether the guess is correct while the flood 
of speech goes on and on. 

The acoustics of the courtroom is a factor 
of importance in this respect. Statements of 
counsel standing directly before the bench, ut- 
tered in confidential tones to the presiding of- 
ficer, may fail to reach the ears of the reporter 
with sufficient clarity to permit ready record- 
ing. Extraneous sounds, such as coughs and 
sneezes, commotion outside the courtroom, traf- 
fic noises, backfires, horns, whistles, sirens, 
bands, and the like, all affect the ability of 
the reporter to hear distinctly. 

It is perhaps more important that the re- 
porter hear correctly than the judge, for the 
reporter can then repeat from his notes re- 
marks unheard by the court or counsel. 


ECHOING 


One of the most annoying practices of un- 
skilled lawyers is what reporters call “echo- 
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ing’; that is, repeating the answers of wit- 
nesses while mentally attempting to frame the 
succeeding question. 

Since the reporter is called upon to render 
a verbatim transcription of witnesses’ testi- 
mony, the response of the witness to the re- 
peated question must be recorded, thus creating 
an unnecessary duplication, distracting to the 
reporter, time-wasting to the judge or review- 
ing body, and expensive to litigants. 


OVERLAPPING 


Impatient counsel are often guilty of inter- 
rupting remarks of the court, opposing counsel 
or the witness. Often this approaches down- 
right discourtesy. It places a terrific burden 
upon the reporter; first, because of the at- 
tempted or effective drowning out of the first 
speaker’s last words; second, because the re- 
porter, if he hears the end of the first state- 
ment and the beginning of the interruption, is 
compelled to carry both in mind while writing 
at terrific speed to “catch up.” 

This being the case when only two persons 
refuse to let each other finish, what can be said 
or done when three, four or five arise simultane- 
ously to give vocal vent to their outraged feel- 
ings? 

The reporter is mindful of the fact that in 
jury trials it is often necessary to shut off a 
witness about to give inadmissible testimony, 
but this does not exculpate the attorney con- 
stantly guilty of the practice of interrupting 
the court or his opponent. The transcript, in 
such cases, may be replete with broken state- 
ments. 


FIGURES 


When an attorney says “forty-one-o-six,” the 
reporter must hesitate momentarily, and some- 
times stop the proceedings, to ascertain whether 
counsel means $41.06, $4106.00 or $40,106, with 
or without the dollar sign. Similarly, “two- 
twenty” may refer to an amount, a street num- 
ber, cubic centimeters, two-decimal-twenty or 
twenty minutes past two. In reading numbers 
of insurance policies some attorneys become 
hopelessly mixed by trying to give the millions, 
thousands, hundreds and digits, whereas the 
simple procedure of saying “policy number one- 
eight-seven-four-three-nine-two” enables the re- 
porter to record without mental perturbation. 
“October thirty-one” may be either “October 
81st” or “October, 1931.” 
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NAMES 


Many proper names sound alike. Hoffman, 
Coffman, Laughlin, Coffran and Cochran sound 
so similar that they are apt to be confused by 
the reporter. It often happens, by coincidence, 
that two names of similar sound will occur in 
the same case, such as Hyman and Herman, 
Corcoran and Cochrane. 


Proper names should either be spelled out or 
else enunciated so slowly and clearly that there 
can be no doubt. Reporters are dealing with 
names day in and out; names of witnesses, 
names of counsel, names of securities, names 
of towns, names of corporations and casual 
names mentioned in testimony. They are fa- 
miliar with all common names and variations 
in spelling. When a reporter asks how to spell 
the name of Mr. White, do not regard him 
quizzically ; he is striving for extreme accuracy 
in the record. The name can be spelled vari- 
ously “Weit, White, Whyte, Wite,” and it may 
be “Wyatt.” Names such as Przybylowrcz, 
Gburczyk or Joswoskoski certainly require spell- 
ing if anything is to be made of the usual at- 
tempted pronounciation of these tongue-twis- 
ters. 

EXHIBITS 


Carelessness of counsel in referring to 
exhibits is quite prevalent. Reference to “Ex- 
hibit No. 2” may mean either plaintiff’s or de- 
fendant’s if exhibits on both sides are num- 
bered. Some reporters try to obviate possible 
confusion by lettering one group and number- 
ing the other, but in lengthy cases it becomes 
even more confusing to refer to Exhibit 
AAAAA. 


The reporter who is required to mark ex- 
hibits (the practice varies in different juris- 
dictions) should be given sufficient time to 
mark and index before the next question is 
asked or the next step taken. 


When the character of the exhibit is such 
that it is withdrawn or substituted by a photo- 
static or a verified copy, the record should so 
note. 


In making offer of an exhibit counsel should 
identify it briefly; e.g., “I offer in evidence let- 
ter dated February 10, 1943, from A. B. Jones 
to R. H. Smith.” It often happens that two 
or more letters may bear the same date. Ref- 
erence to them by date alone may not entirely 
clarify the record. Reference in succeeding 
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questions to “this letter” or “that paper,” with- 
out adequate identification, makes the record 
meaningless. 


INDICATIONS 


Such expressions as “over to about here,” 
“about that long,” “he had a bruise right here 
as big as that, and another over there, but not 
quite so large,” become entirely meaningless 
when read in the typed record. The reporter 
is not permitted to draw a conclusion from a 
witness’ gestures. The record must be clari- 
fied by court or counsel. 


OBJECTIONS 


The succinct statement of objections on the 
record makes it possible for the court to rule 
promptly. Judges prefer this practice. Cun- 
sel will often argue the merits of an offer or 
a question without actually objecting. 


In those jurisdictions where it is necessary 
to take exceptions, they should be stated audi- 
bly, not sotto voce. 


“OFF THE RECORD” 


The reporter is often in a quandary about rec- 
ording conversation between counsel at the Bar. 
Oftentimes he hears a muttered “conceded” or 
“I will agree to that” without having heard 
anything more than the sound of a whispered 
conversation, which he assumes has been the 
subject matter of the concession desired. Coun- 
sel undoubtedly expect the reporter to note the 
concession, but what it relates to may forever 
remain a mystery, unless counsel makes certain 
to state the concession or stipulation clearly 
on the record. 

Again, counsel will say “off the record,” the 
signal for the reporter to lay down his pen. 
Discussion continues apace until, after ten or 
fifteen minutes, counsel becomes aware that 
something of importance to him is not being 
recorded. 


The resulting dismay of counsel could easily 
be obviated by a word to the reporter: “I want 
this on the record,” or even a sign of the hand 
to the guardian of the record that recording 
should be resumed. 


Other than by the phrase “Discussion off the 
Record” which the reporter is compelled in self- 
protection to indicate in his transcript, many 
hiatuses and failures to connect remain unex- 
plained. 
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GLOSSARIES 


In cases involving abstruse terminology, trade 
names or foreign names (technical, patent, in- 
ternational litigation), the trial of a lengthy 
action will be facilitated if in the course of 
preparation a glossary of unusual terms is pre- 
pared and handed to the reporter at the outset. 
This will enable the reporter to become ac- 
quainted with the words, names, spelling, etc., 
and will forestall interruption during the prog- 
ress of the trial. 


QUOTATIONS 


It is an axiom among reporters that attor- 
neys do not read accurately from printed or 
typewritten manuscript. Many are the hours 
spent by reporters after court is closed in veri- 
fying excerpts from cases cited in the course 
of trial or argument. Often this can be avoided 
by furnishing the reporter an extra copy of 
the citation quoted, the examination from which 
testimony may have been read, or the brief 
containing the legal citations. 

At the least, the number of the case cited 
should be stated slowly and clearly, so that 
the reporter may, if need be, refer to the case 
to check the name or quotation or both. 


In reading testimony into the record, coun- 
sel should always read the words “Question” 
and “Answer.” 


In general, quotations should be read slowly 
and clearly, with indications of punctuation. 
This is particularly necessary and important 
when the reporter may have no subsequent 
access to the original source. The beginning 
and end of quoted matter should always be 
indicated by stating “quote” and “unquote.” 


FOREIGN WITNESSES 


The reporter’s difficulties with foreign wit- 
nesses arise principally from the fact that, while 
court and counsel gather the gist of such wit- 
nesses’ answers—the thought conveyed — the 
reporter is required mentally to break down 
into individual words the thought intended. 
This process takes time. When such witnesses 
talk at breakneck speed, as most of them do, 
the burden on the reporter is aggravated when 
counsel pile question on question before the an- 
swer is fairly out of the mouth of the witness. 
Consideration toward this situation, a brief 
pause between answer and question, will result 
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in greater facility in recording—a more in- 
telligible record. 

While the reporter would prefer in many 
cases to have the foreign witness testify 
through an interpreter, the requirement that 
he do so must come from the court. The judge 
may prefer to hear the witness present his 
story in his own way. Considerate regard for 
the reporter in such instances will enable him 
to unravel the language used. 

The ear of the reporter becomes attuned 
through experience to the speech peculiarities 
of many nationalities, but he cannot decipher 
some of the outpourings of foreign witnesses 
without the sympathetic cooperation of court 
and counsel. 


LANGUAGE FAULTS 


Anyone who listens attentively to the indi- 
vidual words of counsel during the course of 
a trial or argument will be amazed at the num- 
ber of misspeakings: the use of “plaintiff” 
where “defendant” is meant, the incorrect ref- 
erence to dates and exhibit numbers, the failure 
to connect a verb to the sentence after an in- 
tervening qualifying clause, the use of a poor 
or an incorrect word in the heat of argument, 
and so on. 

While the reporter does not claim infallibil- 
ity, errors which counsel in reading the tran- 
script often attribute to the reporter are actu- 
ally errors of counsel not conscious of the faults 
which creep into rapid-fire speech. 

The reporter is permitted, except in juris- 
dictions where the certified transcript consti- 
tutes the bill of exceptions, to do a certain 
amount of judicious editing, without in any 
way changing the sense. Such editing is con- 
fined to correcting unintentional language faults 
in unsworn statements of court and counsel. 
The sworn testimony of witnesses is of course 
reproduced exactly as given. 


APPEARANCES 


It should be the practice of counsel, upon 
commencing the trial of an action, to go to 
the reporter and state: 

1. The name of the case in which he is ap- 

pearing. 

2. The name of the attorney or firm of rec- 

ord. 

8. The individual name(s) of counsel. 

4. The party represented plaintiff, (defend- 

ant, petitioner, etc.). 
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Reporters often have trouble in securing the 
appearances of counsel even upon specific re- 
quest. It is important, of course, that the 
record show who actually appeared when the 
case was called. The reporter must also indi- 
cate in his notes each successive speaker. 

Counsel having a collateral or subordinate 
interest often bob up from nowhere or come 
into the courtroom after the case has com- 
menced. A note of the appearance handed to 
the bailiff or attendant for the reporter will 
always be appreciated and will avoid omissions 
subject to possible question later. At the least, 
such counsel on rising should state his name 
and appearance in full for the record. 

In some cases aS many as ten or twenty 
attorneys may note their appearances. It is 
manifestly impossible for the reporter, while 
recording names and other information, to 
memorize them and to identify each speaker as 
he arises. When counsel, one of many, rises 
to address the court, the mention of his name 
to the reporter is an act of thoughtfulness 
which will facilitate progress, avoid guesswork 
and possible error, and make interruption un- 
necessary. 


SPEED AND FATIGUE 


Reporters would like the legal profession to 
understand how the factors of sustained speed, 
even under ideal conditions, react upon the 
mental functioning of the reporter. 

It cannot be gainsaid that the average speed 
of speech in the courts has increased substan- 
tially within the last twenty years, and in some 
cases bids fair to outrun the power of the 
brain to coordinate with the hand in recording. 
The faster the rate of speech, the greater the 
possibility of error of brain or hand. Words 
flashing though the air at a speed above 200 
words per minute may be misheard or miswrit- 
ten the more readily because of the extreme 
tax upon the mental resources. A speed of 200 
words per minute, which is the general stand- 
ard of reporting speed, involves the writing of 
more than three words per second. Obviously 
there is little time for the mind to grasp, in- 
dependently of the recording process, the 
thought being conveyed; each word must be 
written unhesitatingly as it falls upon the ear. 
Should there be a mental lapse of even a sec- 
ond, the lost words must be made up by writ- 
ing six words the next second, or by writing 
at a sustained higer rate of speed until the 
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writer catches up with the speaker. 


Nevertheless, reporting verbatim speech is 
far from a mechanical process, as many believe. 
The trained reporter follows the sense of all 
that he records; he follows the thread of argu- 
ment, and even enjoys the thrust and parry of 
skilled and learned practitioners; his mental 
faculties are constantly alert to the necessities 
and requirements of a comprehensive record. 


The faster the speed and the greater the 
burden placed upon the mind by indistinct ut- 
terance, the more rapidly does fatigue set in, 
and the greater the possibility of error. The 
runner who can dash 100 yards in 10 seconds 
or less cannot sustain that speed in a mile race. 
Nor can the runner in a hurdle or obstacle race 
(hurdles and obstacles being comparable to 
the language difficulties previously described) 
approach the speed of a runner on the straight- 
away. And so it is with the reporter. 

The brain and hand usually begin to slow up 
after two or three hours, depending upon the 
various factors which have been discussed. 

The degree of concentration and coordination 
required of the reporter in listening to words, 
recording them accurately, and following in- 
telligently the progress of the trial, is prob- 
ably not exceeded in any other type of work 
known to mankind. It must be borne in mind 
in this connection that the reporter has no 
control over the pace which he is required to 
follow: he is eternally chasing the last elusive 
word. 

The court, having consideration for the ac- 
curacy of the record, will grant an occasional 
recess to the reporter, who is often reluctant 
to interrupt the trial to request it even when 
human frailties demand. Under ordinary cir- 
cumstances a working day of 2% or 8 hours 
in the morning and 2 or 2% hours in the after- 
noon is a sufficient daily tax upon the mental 
and physical resources of any reporter. In 
such a normal day he may write anywhere from 
30,000 to 50,000 words. 

The time-honored story of the tired reporter 
may be apropos at this point. After extended 
argument of a case, lasting until about 4:30 
p. m., the reporter turned appealingly to the 
judge, stating that he was tired. The court 
in a spirit of helpfulness turned to counsel 
with this request: “Won’t you please speed 
up? The reporter says he is tired.” 
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The Forsaken Laboratories of Judicial Science 


LEONARD J. EMMERGLICK 


WHY DOES THE administrative tribunal flour- 
ish? Because it shapes justice exactly to the 
individual facts of each case. Why is the judi- 
cial process unable to satisfy that need? Be- 
cause as a nation we have virtually abandoned 
the agency designed to do so, the separate 
court of equity. 

There are administrative bodies which 
scarcely compete with the judicial process. 
They are engaged largely in licensing and rate 
making. They are needed to regulate the com- 
plex activities of modern living. We are con- 
cerned here with that other great class of 
administrative tribunals, state and federal, 
which apply law to disputed facts. They dis- 
place the courts. Their object is to give effect 
to the peculiar, individual circumstances in 
each case. Statute or regulation often requires 
that matters which come before these bodies 
must be heard as equity proceedings. Even 
in the absence of such a requirement sound 
administrative action patterns itself after 
equity. It is now possible to discern in the ad- 
ministrative process an attempt to adapt the 
principles and methods of equity. 


It will serve no good purpose here to cata- 
logue the virtues of the administrative process 
and then trace them back to show their origin 
in equity jurisprudence. The evidence is plain 
and abundant and the point need not be labored. 
What needs to be demonstrated is that this 
new way of getting equity from an administra- 
tive tribunal is due in the main to the absence 


Editor's Note: Mr. Emmerglick is a member of the 
New Jersey bar, and chairman of the New Jersey State 
Bar Association Committee on Administrative Law. 

1. In Pomeroy, Equity Jurisprudence (5th ed. Sec. 
427) it is pointed out: “Throughout the great mass of 
its jurisprudence, equity instead of following the law, 
either ignores or openly disregards or opposes the law”. 
See also the opinion of Chief Justice Marshall in Rod- 
ney v. Taylor, 9 U. S. 191, 13 L. ed. 75 (1809) ; Giber- 
son v. First National Bank of Spring Lake, 100 N. J. 
Eq. 502, 136 A. 323 (Ch. 1927), and the dissenting 
opinion of Justice Cardozo in Graf v. Hope Building 
Co., 254 N. Y. 1, 171 N. E. 884 (1930). 

2. In 1845 Texas, upon being admitted to the Union, 
provided in its constitution that jurisdiction in equity be 
exercised by its law courts. In 1848 New York abol- 
ished separate equity courts. This lead was followed by 


of separate equity courts, possessing cumula- 
tive experience and perfected techniques, to 
serve as institutes for individualizing justice. 
The administrative tribunal has not sprung 
up as an adjunct to the judicial department of 
government. It is attached to the executive 
department. It stands in opposition to the 
judicial branch. This is of utmost importance. 
Those who place faith in the administrative 
tribunal to provide justice fitted with nicety to 
the individual case, do so primarily for this 
reason. Opposition to the courts and to their 
methods is the characteristic which attracts 
those who espouse the administrative tribunal. 
Here, it is thought, is the kind of corrective 
check which opposition alone can produce. 


EQUITY STANDS IN OPPOSITION TO LAW 


The English Court of Chancery grew up in 
opposition to courts of law. The individual 
turned to the Chancellor for protection, not 
against the King, but against the law. The 
separate and distinct Court of Chancery was 
something which could be identified with oppo- 
sition to the cold, mechanical application of 
general law. The controversy between Coke 
and Ellesmere merely symbolizes the active 
principle which animated the Court of 
Chancery. 

The merger of law and equity in England, 
and generally in the United States, destroyed 
something.» There was no longer a court 
which served to stand in opposition to strict 


the majority of the states, so that separate courts of 
equity are still maintained only in Arkansas, Delaware, 
Mississippi, New Jersey and Tennessee. 

Some degree of separation was originally provided for 
the Federal courts. The Judiciary Act of 1789 in estab- 
lishing district courts gave them no equity jurisdiction. 
1 Stat. 73, Sec. 9. The circuit courts were given juris- 
diction, concurrent with state courts, of suits at common 
law or in equity. 1 Stat. 73, Sec. 11. The procedure in 
equity was to be “according to the course of the civil 
law.” 1 Stat. 93. Congress provided in 1792 that pro- 


ceedings in equity shall be “according to the principles, 
rules and usage which belong to courts of equity * * *.” 
This still maintained some degree of distinction because 
in common law actions conformity to state practice was 
required. In 1831 the jurisdiction of the circuit courts 
was transferred to the district courts, although the cir- 
cuit courts were not abolished until 1911. 
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law. In cases where individualized justice 
could properly be attempted the litigant had 
to go to a court which stood for both strict law 
and opposition to it. In terms of checks and 
balances there was no longer an entity with 
the special function of checking strict law. 
Even where specialization of judges on the 
equity side of the court was maintained, the 
end result was the same—a court of law was 
determining equitable issues. The court which 
day in and day out sustained the right of the 
holder in due course against all varieties of 
deceit between maker and payee, applying the 
same pattern to all of the victims, had to be 
approached by the litigant whose rights re- 
quired made-to-measure justice. We are not 
speaking here of the actual quality of judicial 
action, but rather of public confidence in the 
spirit and freedom of judicial action when law 
and equity—natural opposites—are fused to- 
gether. “What kind of equity can I get,” asks 
the litigant, “when the state shortens the 
judge’s arm by looking upon law and equity as 
complementing instead of confronting and 
opposing each other? Within the legislative 
branch of government one house checks the 
other. Within the executive branch one agency 
checks another. What is there unseemly about 
one court balancing another in response to their 
inherently opposed functions?” 

Such a climate of opinion was favorable for 
the growth of administrative tribunals. One 
after another held out the promise of individ- 
ualized justice patterned upon the methods and 
principles of equity. The administrative proc- 
ess was quickly embraced. The litigant has not 
lost confidence in the judicial process. His at- 
tachment to it is a part of his faith. He looks 
to the courts for the most certain method of 
doing equity, but finds in the administrative 
process a more specialized one. 


CHECKS AND BALANCES IN THE JUDICIARY 


Why is so much confidence placed in opposi- 
tion? What is the real importance and value 
of opposition? Our experience has proved it to 
be indispensable. We adhere to a constitution 


3. In The Laws and Jurisprudence of England and 
America (1895), Judge Dillon declared (p. 124): 
“* * * the jury administer an irregular equity * * * 
which satisfies the judgment and conscience of the com- 
munity.” See also Holdsworth, History of English Law 
(1922), vol. 13, p. 68. 

4. It is by no means clear that it was the merger of 
law and equity which enriched legal principles in the 
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which sets up three departments of govern- 
ment, each one in opposition to the other. Al- 
most from day to day we see new proof of the 
wisdom of having a legislative branch with au- 
thority to check the executive, and a judicial 
branch with authority to check both. Not a 
session of the Congress or of the state legisla- 
ture passes without evidence of how one house 
serves usefully to check another. One need 
only pick up a newspaper to learn of some ex- 
ecutive action, federal or state, restraining 
another executive department. For centuries 
now the Anglo-American jury system has been 
retained as a check upon the law-makers, the 
judiciary and law enforcement officers. One of 
the purposes of the jury is to apply the com- 
munity sense of opposition to existing law. It 
is true that the public may resort to the legis- 
lature to correct evils which spring from stat- 
utes or the absence of statutes. But by repos- 
ing in the jury the authority to render a gen- 
eral verdict, the public retains power to act in 
opposition to its own laws in order to do indi- 
vidual justice.® 

By adding equity to the law it was thought 
that procedure would be simplified and the 
law enriched. But when equity and law are 
homogenized, equity as opposition is dissolved 
in the mixture. Hence, all of the improve- 
ments in the administration of justice in the 
courts have not reversed the advance of the 
administrative process. Simplified pleading, 
broad discovery proceedings, and other invalu- 
able procedures make the judicial method more 
flexible, but do not supply something which 
stands in opposition to strict law. There is 
still lacking an independent, external judicial 
check, in proper cases, on the generally ade- 
quate common law method.‘ 

A separate equity court is much more than 
a comforting symbol. It is a laboratory for 
the development of principles and methods for 
treating cases as single unique situations. 
When state by state these laboratories were 
given up, the judicial department was deprived 
of an agency which could devote itself exclu- 
sively to the perfection of that method. In the 


past three quarters of a century. The practice of law 
courts to assimilate equitable doctrines is an ancient one. 
It is part of the grand process by which morals are 
converted into law. Moral concepts are first made into 
equitable principles and then into rules of law. In pre- 
cisely this way, and without benefit of merger, the doc- 
trine of assumpsit, the rights of the assignee of a chose, 
the notion of fraud, and the equitable estoppel were 
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light of our experience we have good reason to 
believe that self-directing courts of equity 
would have acquired expertness in knowledge 
and techniques for dealing with newly emerg- 
ing classes of issues, had such courts been 
permitted to develop themselves. The trial exam- 
iner is but the modern counterpart of the stand- 
ing master. Reflection upon the potentialities 
of the separate equity court will show them to 
be very great. The administrative agency 
adapts equity’s principles and processes, estab- 
lishes a research division, gains expertness, and 
offers these combined with the element of oppo- 
sition. 

ADMINISTRATIVE AGENCIES ATTEMPT EQUITY 


As varieties of human activity multiply, the 
demand for justice to fit the individual case 
increases. The administrative process attempts 
to meet this need. To the extent that this 
effort succeeds, the equity jurisdiction of law 
courts is discredited and replaced by executive 
agencies. This replacement unites the execu- 
tive and judicial functions, and then they no 
longer stand in opposition to each other as 
checks and balances. But our constitutional 
system relies upon the separation of these func- 
tions to maintain the supremacy of law. The 
administrative tribunal thus represents the 
same kind of structural mistake as the merger 
of law and equity courts. It is a more serious 
one because it involves the foundation rather 
than the superstructure. The attempt to com- 


established by equity and then adopted by law courts. 
The merger of law and equity apparently has not pro- 
duced notable advances in nor a speed-up of this 
process. On the contrary, law courts continue to dilute 
equitable principles. For example, they require scienter 
to make out’a case of deceit (equity does not), but allow 
an innocent misrepresentation of fact to work an estop- 
pel on the theory that as between two innocent persons 
one of whom must bear a loss, he must bear it who made 
the injury possible. Thus conduct which is allowed to 
affect substantive rights by way of defense is denied 


JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


[ Vor. 27 


bine the executive and judicial functions will 
eventually cancel the usefulness of the admin- 
istrative tribunal, just as the merger of law 
and equity courts dissolved the usefulness of 
equity as opposition to strict law. Only the 
judicial department can provide a judicial in- 
stitution which will not cancel itself ultimately. 

We must restore our separate equity courts. 
There are three pressing reasons for reestab- 
lishing equity: 

1. Separate equity courts would serve as 
models for administrative tribunals. The pro- 
totype then would be an effective court instead 
of a discarded device stored in the warehouse 
of legal history. A living example would be a 
guide for the administrative tribunal in its 
self-development, perhaps into a court. 


2. Separate equity courts would reduce the 
occasions for use of the administrative process 
by providing, for many purposes, a superior 
judicial agency. 

3. The task of law, Dean Pound points out, 
has shifted from adjusting the exercise of free 
wills to satisfying wants.5 To meet this respon- 
sibility we need separate equity courts which 
stand in opposition to strict law and compel 
confidence because that is their special purpose. 
Such courts will give assurane that the whole 
body of equitable principles and remedies is 
applied to shaping exact justice, in laboratories 
of judicial science. 


effect if alleged affirmatively to secure damages for mis- 
representation. In each case it is of the same quality 
and produces the same kind of pecuniary harm. 

The conversion of morals into law seems to have bene- 
fited from the preoccupation with conscience of the 
separate court of equity. By emphasis on subjective 
values rather than objective common law standards, the 
separate equity court fashioned materials taken from 
morals, into principles which law courts could adopt. 
It is a natural channel between law and morals. 

5. “A Survey of Social Interests,” 57 Harvard Law 
Review 1 (Oct. 1943). 





With every judge and every lawyer taking delight not in distinction but in 
duty well performed, proud not of his power but of his service, gratified not by 
what he gets but by what he gives, we will all help to actualize that lofty ideal 
of the law as something so majestic that there are “none so high as to be beyond 
its power and none so humble as to be beneath its care; its seat is the bosom of 
God and its voice is the harmony of the world.”—George W. Mazey, C. J. 
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Wisconsin and Minnesota Courts Uphold Integration Jurisdiction; 
Defer Organization of Bar Until End of War 


“It is essential that the court have the assistance and cooperation of an able, 
vigorous and honorable bar. It follows that the court has not only the power, 
but the responsibility as well, to make any reasonable orders, rules or regula- 
tions which will aid in bringing this about.”—Supreme Court of Minnesota. 


Two JUDICIAL DECISIONS important to the 
bar integration movement were rendered, by 
the Supreme Court of Wisconsin on November 
9, 1948, and by the Supreme Court of Min- 
nesota on December 17, 1943, each asserting 
unequivocally the power of a state supreme 
court to integrate the bar of the state as a 
judicial function, and each declining to ef- 
fectuate such organization until the return of 
lawyers absent in war service. 


JUDICIAL HISTORY OF WISCONSIN CASE 


As previously reported in this JOURNAL’, 
the 1943 Wisconsin legislature enacted a stat- 
ute creating an association to be known as the 
“State Bar of Wisconsin,” composed of all per- 
sons licensed to practice law in the state, mem- 
bership in which was to be a condition prece- 
dent to the right to practice, and providing that 
the supreme court, by appropriate orders, 
should provide for its organization and govern- 
ment. 


Following reenactment of the bill over the 
governor’s veto, the governor filed suit in cir- 
cuit court to enjoin its publication, a proce- 
dure necessary in that state before an enacted 
bill becomes a law. He charged irregularities 
in the voting in the lower house, and that the 
act was an unconstitutional delegation of legis- 
lative powers to the supreme court. The cir- 
cuit court granted a temporary injunction 
pendente lite, but denied summary judgment to 
both plaintiff and defendant, and the case was 
carried by both parties to the supreme court.? 
That court held that it was not the duty of the 
secretary of state to question the voting proce- 
dure of the legislature, and that he should pub- 
lish any act presented to him with proper au- 
thentication by the legislature, and that until it 
had in that manner attained the status of a law 


____l 


1. “‘Wisconsin’s Successful Bar Integration Cam- 
paign,” by Edmund B. Shea, 27 J. Am. Jud. Soc. 
13 (June, 1943). 


the constitutionality of this act could not be 
considered. The court added: 


“In this connection, attention should be 
called to the peculiar character of this legisla- 
tion in that even upon publication it affects no- 
body but this court. It wholly exhausts itself 
with the direction to this Court to put into ef- 
fect an organization of the bar without detailed 
specification as to the character of the organ- 
ization. Nobody can be affected by this law 
until this Court acts, and since this Court has 
no intention of acting until all questions con- 
cerning its validity are disposed of, there is 
not in advance of this determination any per- 
son who can be considered adversely affected 
by the legislation or apt to sustain either such 
present injury as would give him standing to 
attack its constitutionality or such a threat of 
injury as would give him an interest to pray 
for declaratory relief... . 

“Under all these circumstances it is consid- 
ered proper for this Court . . . upon its own 
motion to determine the validity of Sec. 256.31. 
To this end it proposes (1) to retain a certified 
copy of the record in this case; (2) to frame 
upon its own initiative and with this record as 
a basis, such issues concerning the validity of 
the enactment and subject matter of the law 
as are deemed to be important; (3) to invite 
such cooperation upon the part of those who 
oppose and those who defend the validity of 
this legislation as will insure adequate presen- 
tation of the matter to this Court; and (4) in 
case of need, order a reference of any issues of 
fact considered to be material in determining 
this matter.” 


On June 17, 1943, the court issued an order 
in pursuance of the intention thus declared, re- 
questing counsel in the previous case to repre- 
sent their respective viewpoints in the next one, 
inviting briefs amici curiae from all interested, 
and setting the case down for argument on 
September 13, 1943. To assure adequate con- 
sideration, the order listed questions the court 
desired to have briefed and argued. They were 
in two groups, the first relating to the alleged 





2. Goodland v. Zimmerman, (1943) 243 Wis. 459, 
10 N. W. (2d) 180. 








144 


irregularity of the proceedings in the legisla- 
ture. The second group was as follows: 
“B. Would Chapter 315, assuming that it was 


validly enacted, if put into operation be in- 
valid? 


“1. As unconstitutionally delegating legisla- 
tive power to the supreme court? 


“2. Does the act invalidly impose burdens 
upon members of the bar with respect to their 
occupation ? 


“8. Is the act invalid on any other grounds?” 


The case was argued on September 18, 1943, 
and on November 9 the court (Fowler, J., dis- 
senting) handed down a decision sustaining the 
act on all points. The extraordinary pains 
taken by the court to assure a full and fair 
consideration of the merits of the case make 
this decision, and the opinion supporting it, an 
oustanding contribution to the case law on bar 
organization in this country. Following is a 
reprint of so much of the opinion as is of in- 
terest to readers of the JOURNAL: 


ROSENBERRY, Ch. J. 

In view of the nature of the subject matter 
dealt with and its importance to the people of 
the State of Wisconsin as well as to the mem- 
bers of the bar of this state, it seems appropri- 
ate to begin the discussion with a short outline 
of the steps that have been taken in this and 
other jurisdictions relating to the integration 
of the bar. 


[The Chief Justice reviews the legislative 
history of the proposal in Wisconsin, enumer- 
ates the other states in which bar integration 
has been adopted, and discusses the various 
methods by which integration has been accom- 
plished in other jurisdictions. ] 


Enough has been said to indicate that the 
matter of bar integration is not a sporadic or 
evanescent movement. The movement was 
called into being to meet situations in the vari- 
ous jurisdictions which could not be dealt with 
efficiently under presently existing laws. Scat- 
tered as the states are from the Atlantic to the 
Pacific and from Canada to the Gulf of Mexico, 
the extent of the movement is strong evidence 
of the fact that there is a general widespread 
recognition of the fact that the conduct of the 
bar is a matter of general public interest and 
concern. 


{After an exhaustive discussion of the legis- 
lative problems raised under the first group of 
questions, the court holds that the law was 
validly enacted.] 





8. Integration of Bar Case, (1943) 244 Wis. 8, 
11 N. W. (2d) 604. 
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INTEGRATION Is A JUDICIAL FUNCTION 


The petitioners contend that Ch. 315 if val- 
idly enacted is unconstitutional because (1st) 
It delegates legislative power to the supreme 
court in violation of constitutional principles; 
(2d) If the act is put into effect it invalidly im- 
poses burdens upon members of the bar with 
respect to their occupation in violation of the 
fourteenth amendment to the constitution of 
the United States; and (3d) if put in force it 
denies members of the bar equal protection of 
the laws and denies members of the bar the 
benefit of the federal statute in relation to the 
practice of the law in federal courts. 

(1) In order to determine whether Ch. 315 
is unconstitutional because it delegates legisla- 
tive power to the supreme court it is necessary 
for the court to determine the nature of the 
powers to be exercised by the supreme court 
pursuant to the provisions of Ch. 315. Peti- 
tioners cite no case in support of their conten- 
tion. Whether the power to integrate the bar 
is a legislative power or a judicial power has 
been considered in a large number of cases. 


[The court discusses and quotes from In re 
Cannon, (1932) 206 Wis. 374, 240 N. W. 441, 
which denied the power of the legislature to 
reinstate an attorney disbarred by the court, 
and Opinion of the Justices, (1932) 279 Mass. 
607, 180 N. E. 725, 727, 81 A. L. R. 1059, hold- 
ing unconstitutional a proposed legislative act 
regulating the marking of examination papers 
of candidates for admission to the bar, and 
cites a note, “Power of Legislature Respecting 
Admission to the Bar,” 144 A. L. R. 150.] 


It has been held by every court to which the 
question has been presented that the court has 
power to integrate the bar, and that the inte- 
gration of the bar is a judicial and not a legis- 
lative function. 

In re Integration of Nebraska State Bar As- 
sociation (1937) 1838 Neb. 283, 275 N. W. 265, 
114 A. L. R. 151; In re Richards (1933) 333 
Mo. 907, 68 S. W. (2d) 672; Clark v. Austin 
(1937) 340 Mo. 467, 101 S. W. (2d) 977; In 
re Pate, (Mo. App., 1937) 107 S. W. 2d 157; 
Campbell v. Third District Committee of Vir- 
ginia State Bar (1942) 179 Va. 244, 18 S. E. 
(2d) 883; Commonwealth ex. re. Ward v. Har- 
rington (1936) 266 Ky. 41, 98 S. W. (2d) 53; 
In re Sparks (1937) 267 Ky. 93, 101 S. W. (2d) 
194, For extended citation of authorities, see 
note appended to the cases in 114 A. L. R. 151, 
at page 161. 

The power to integrate the bar is an incident 
to the exercise of the judicial power which is 
vested by the constitution of the State of Wis- 
consin in the supreme court, circuit courts, 
courts of probate and justices of the peace. Ju- 
dicial power is not reposed by the constitution 
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in the legislature, hence it cannot delegate it. 
It necessarily follows that Ch. 315 is not in- 
valid because it delegates legislative power to 
the supreme court. 


THE “EQUAL PROTECTION” ARGUMENT 


It is next contended that Ch. 315 denies the 
equal protection of the laws and is therefore in 
violation of the fourteenth amendment to the 
constitution of the United States. In support 
of that proposition the case of Dent v. West 
Virginia (1889) 129 U. S. 114, 9 S. Ct. 231, 32 
L. Ed. 623, is cited, and Ex Parte Garland 
(1866) 4 Wall. 333, 378, 18 L. Ed. 366. Ex 
parte Garland is probably the strongest case 
that can be found in support of petitioners’ 
position. 


[The court reviews the facts of Ex parte Gar- 
land and quotes from the opinion, including the 
following paragraph:] 


The court further said: “The attorney and 
counsellor being, by the solemn judicial act of 
the court, clothed with his office, does not hold 
it as a matter of grace and favor. The right 
which it confers upon him to appear for suit- 
ors, and to argue causes, is something more 
than a mere indulgence, revocable at the pleas- 
ure of the court, or at the command of the leg- 
islature. It is a right of which he can only be 
deprived by the judgment of the court, for 
moral or professional delinquency.” 

From this it is argued that Ch. 315, the first 
section of which makes membership in the asso- 
ciation to be known as the State Bar of Wis- 
consin a condition precedent to the right to 
practice law in Wisconsin, operates or may 
operate so as to deprive an attorney of his 
right to practice law and is therefore beyond 
the competency of the legislature. Under the 
act the conditions of membership are to be pre- 
scribed by the order of integration. What 
those conditions will be has not yet been dis- 
closed, but assuming that failure to pay dues 
as prescribed by the order operates to suspend 
an attorney’s membership in the association, 
his delinquency is the cause of his suspension. 
He may comply with the order and continue his 
practice of the law at any time he chooses. 
Membership in most associations is made de- 
pendent upon compliance with the conditions 
of membership, which usually include the pay- 
ment of a small fee. The requirement of the 
payment of a small fee is as much the duty of 
a lawyer as it is the duty of a member of any 
other group which enjoys special privileges and 
has certain prerogatives under the law. No 
lawyer will be or can be suspended except as a 
‘onsequence of his own delinquency. 


[The court referred briefly to Dent v. West 
Virginia, supra and to Cummings v. Missouri 
(1866) 4 Wall. 277, 18 L. Ed. 356, cited there- 
in, and concluded :} 


WISCONSIN AND MINNESOTA INTEGRATION OPINIONS 


145 


These cases read in connection with their 
facts support the position of the respondents 
rather than that of the petitioners. It is con- 
sidered that Ch. 315 in no way violates the pro- 
visions of the fourteenth amendment to the 
constitution of the United States. It deals with 
persons admitted to the bar, and all members 
of the bar are treated exactly alike. The li- 
censing of businesses, occupations and profes- 
sions has been sustained in innumerable cases. 
While but a few of these cases deal with a fee 
imposed upon attorneys by order of court, the 
principle is the same as that which supports 
the imposition of a fee by the legislature for 
similar purposes. 

The petitioners further contend that if the 
act is put into force it will deny the benefit of 
the federal statute relating to the practice of 
the law in the federal courts to attorneys ad- 
mitted to practice in this state. This argu- 
ment seems to us to be far-fetched. The fed- 
eral courts fix their own rules of admission, dis- 
barment and discipline of attorneys. This 
state has no power or authority either in the 
exercise of legislative or judicial power to mod- 
ify or change those rules. If the United States 
District Court chooses so to frame its rules as 
to make them dependent upon the action of the 
courts of the State of Wisconsin, that is a mat- 
ter for the consideration of the United States 
District Court and does not affect the validity 
of a state statute which in the very nature of 
things can neither confer nor take away a fed- 
eral right. 

It is also contended that the supreme court 
has only appellate jurisdiction (Const. Art. 
VII, Sec. 3) and therefore cannot exercise the 
power of integrating the bar. This contention 
was fully considered in the case of In re Ap- 
pointment of Revisor (1910) 141 Wis. 592, 124 
N. W. 670, and there disposed of adversely to 
the petitioners’ contention. 


EFFECT OF THE ENACTMENT 


[The court quotes the paragraph of the stat- 
ute directing the supreme court to complete the 
organization of the State Bar of Wisconsin, 
mentions the frequent overlapping of the three 
great governmental powers, and observes that 
“there must be cooperation between the several 
departments in adapting the constitutional 
principles to the practical affairs of govern- 
ment in order to make the government work- 
able.” It discusses two cases (In re Cannon, 
supra, and In re Janitor of Supreme Court 
(1874) 35 Wis. 410) in which under extreme 
circumstances the court felt obliged to take a 
stand against the legislature, and another, In 
re Goodell (1875) 39 Wis. 232, 20 Am. Rep. 42, 
in which a possible conflict was avoided by a 
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conciliatory attitude on the part of the court. 
It refers to the constitutional duty of the legis- 
lature to promote the general welfare, and 
continues :] 


It is obvious that whether the general wel- 
fare requires that the bar be treated as a cor- 
porate body is a matter for the consideration 
of the legislature. Inasmuch as the function- 
ing of an integrated bar involves the exercise 
of regulatory control over its members, it di- 
rectly affects the exercise of the power of the 
court over attorneys. So that the character 
and extent of the regulation is a matter of 
immediate concern to the court in the exercise 
of its functions. 

While the court recognizes the power of the 
legislature to fix minimum standards of quali- 
fications to be required of attorneys at law, it 
will determine for itself whether the qualifica- 
tions so fixed invade the judicial field or em- 
barrass the court in the discharge of its func- 
tions. It is no more within the power of the 
legislature to prescribe qualifications for attor- 
neys which are too rigorous than it is to pre- 
scribe with finality those which are too low. 
In the promotion of the general welfare the 
legislature may prescribe required qualifica- 
tions but its acts are always subject to review 
by the court for the purpose of ascertaining 
whether they embarrass the administration of 
justice or invade the proper exercise of the 
judicial function. 

Because of the familiarity of the court with 
rules of procedure and with the conduct and 
qualifications of attorneys, it is in the public 
interest that the integration of the bar should 
be by order of court. Not only is the court 
more familiar with the matters to be dealt with 
but it is in regular session throughout the year. 
Necessary adjustments and amendments can be 
made with a minimum of effort and inconveni- 
ence. No doubt these considerations prompted 
the enactment of Ch. 315. 

[The court rejects a suggestion that it treat 
the act as a mere memorial from the legisla- 
ture, on the theory that the court has the 
power to integrate the bar whether the legis- 
lature expresses itself or not, holding that such 
treatment would be inconsistent with previous 
decisions giving weight to legislative acts in 
this field.] 


While the legislature has no constitutional 
power to compel the court to act, or if it acts, 
to act in a particular way in the discharge of 
the judicial function, it may nevertheless with 
propriety and in the exercise of its power and 
the discharge of its duty, declare itself upon 
questions relating to the general welfare which 
includes the integration of the bar. The 
court, as has been exemplified during the en- 
tire history of the state, will respect such dec- 
larations and as already indicated adopt them 
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so far as they do not embarrass the court or 
impair its constitutional functions. 

We do not regard the enactment of Ch. 315 
as an attempt by the legislature to invade the 
province of the court or to dictate to it, but as 
a declaration that the integration of the bar 
will promote the general welfare. If in thus 
expressing its determination the legislature 
has employed language which might be con- 
strued as mandatory or coercive, we do not so 
regard it. It is as much the duty of the legis- 
lature as it is the duty of the court to stay 
within its constitutional field, and we shall pre- 
sume that it intended to do so in this case. 

If put into effect, is the act invalid because 
it imposes burdens upon members of the bar 
with respect to their profession? While this 
proposition is stated in the brief of petition- 
ers, no authorities are cited in support of it. 
This proposition anticipates that the court will 
by order integrate the bar and as part of the 
integration require the payment of an annual 
fee, inasmuch as that has been the practice in 
the states where the bar has been integrated. 

We think a decision of this question may well 
be postponed to a time when it has been more 
fully argued and a concrete case is before the 
court. Chapter 315 imposes no burden on mem- 
bers of the bar, hence cannot be invalid on that 
ground. At most, it does no more than to 
sanction the imposition of a membership fee by 
the court. 


COMPLETION OF INTEGRATION POSTPONED 


We hold that Chapter 315 was validly enacted 
and is a valid law. That being the case, it be- 
comes the duty of the court to determine how 
and when it shall act. 

[The court surveys the present facilities for 
discharging the various functions of the inte- 
grated bar and finds them satisfactory for the 
time being and continues: ] 


The matter of integration of the bar is the 
concern of every lawyer now practicing as well 
as of those who may be hereafter admitted. It 
is a matter of common knowledge that at the 
present time a large number of the lawyers 
are in the military and naval service of the 
United States. Many other members of the 
bar are giving a large part of their time and 
energy to matters directly connected with the 
prosecution of the war. 

It is considered that the court ought not to 
proceed farther at the present time and that 
the matter of integration should be postponed 
to a time after the lawyers in military service 
return home. Consideration of the scope of the 
order of integration and the activities of the 
bar pursuant thereto will be postponed to a 
time when a plan of integration is proposed. 
Whether the court should proceed by appoint- 
ing a committee to propose a plan of integra- 
tion and have that plan passed upon or whether 
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a general question relating to the integration 
of the bar should be submitted are matters that 
may properly await determination at a time 
when the conditions are such that the court 
may with propriety proceed in the matter. In 
due course the matter may be brought to the 
attention of the court or the court upon its 
own motion may proceed as it may then be 
advised. 

[The court’s final summation of points de- 
cided is omitted.] 


MINNESOTA DECISION IS SIMILAR 


The opinion of the Supreme Court of Min- 
nesota, handed down December 17, 1943, dif- 
fers from that of Wisconsin in that no statute 
was involved. Its holding regarding the judicial 
function and its decision to postpone action 
until the end of the war follow the Wisconsin 
precedent. Following is a slightly abbreviated 
reprint of the opinion: 


In re Petition for Integration of the 
Bar of Minnesota 


No 7, filed December 17, 1943; — Minn. —. 
PER CURIAM: 


This matter is before us on a petition of the 
Minnesota State Bar Association, through its 
Committee on Integration and its officers, and 
in behalf of those lawyers of the state in favor 
of integration. The petition seeks an order 
of this court integrating the bar of Minnesota, 
and thereafter, if such order be made, such 
further orders, rules and proceedings of this 
court as would be proper and necessary to 
effectuate integration and provide for the func- 
tioning of an integrated bar. The petition prays 
that such orders be made under the court’s 
inherent power to regulate the bar.... 

Petitions were circulated among the lawyers 
of the state seeking support of this procedure, 
and subsequently communications opposing in- 
tegration were forwarded to them. Out of a 
total of 2,269 lawyers who voted on the mat- 
ter, 1,725 were in favor of integration and 544 
opposed thereto, while some 260 lawyers who 
signed the petition manifested no preference 
one way or the other. A great many did not 
vote on the proposition, although every effort 
was made to reach them and obtain an expres- 
sion from them on the matter. 

In this connection, the exact number of at- 
torneys in the state is uncertain. Petitioners 
contend that there are approximately 2,661, 
while those opposed to these proceedings con- 
tend that there are at least 3,200, and they sup- 
port their contention by reference to the 
Martindale-Hubbell Law Directory. There is 
no evidence before the court on this matter, 
and hence the exact number of attorneys in the 
state cannot be determined in these proceedings. 
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Briefly summarized, the questions here to 
be determined are as follows: 

(1) Does this court have jurisdiction to hear 
and determine this matter? 

(2) Does it have inherent power to order 
integration of the bar? 

(3) Would such an order be violative of the 
constitutional rights of individual members of 
the bar? 

(4) Would such an order be for the best 
interests of the bar, the public and in further- 
ance of the administration of justice? 

At the outset it may be said that the court, 
in considering the questions presented, does 
not take the position that it is requested by 
the petition to order all the lawyers of Min- 
nesota who have been or may be admitted to 
the bar to join and pay dues to the Minnesota 
State Bar Association, or even to a similar 
organization. Rather, the question considered 
is whether this court possesses, and may exer- 
cise, the power to require all such lawyers, as 
officers of this court, to become members of a 
state-wide organization set up by this court, 
and, incidental thereto, to require individual 
lawyers to pay an annual fee to such an organ- 
ization to carry on its work. 


INHERENT POWER OF CoURT ACKNOWLEDGED 


1-2. The first question to be considered is 
that of the court’s jurisdiction to hear and de- 
termine the matter here presented. Closely 
allied to that question is the one of the court’s 
inherent power to make the order prayed for, 
and hence these two questions will be con- 
sidered together. 


[Paragraphs of the state constitution, relat- 
ing to the separation of powers, the judicial 


power and the power of the legislature over 
judicial proceedings are quoted. ] 


Thus, from the constitution, it is manifest 
that the three branches of government were 
intended to be separate and distinct. The only 
power granted therein to the legislature insofar 
as the supreme court is concerned is that cov- 
ered by Art. 6, Sec. 14, which relates solely to 
pleadings and procedure. The supreme court 
is thereby made the final authority and last 
resort in the protection of the human, po- 
litical and property rights guaranteed by the 
constitution, and it was intended thereby to be 
at all times free from the dangers of encroach- 
ment either by the legislative or executive 
branches of the government. 

The fundamental functions of the court are 
the administration of justice and the protec- 
tion of the rights guaranteed by the constitu- 
tion. To effectively perform such functions, as 
well as its other ordinary duties, it is essential 
that the court have the assistance and coopera- 
tion of an able, vigorous and honorable bar. It 
follows that the court has not only the power, 
but the responsibility as well, to make any 
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reasonable orders, rules or regulations which 
will aid in bringing this about, and that the 
making of regulations and rules governing the 
legal profession falls squarely within the ju- 
dicial power thus exclusively reserved to the 
court. 


[The court cites In re Greathouse, 189 Minn. 
51, 55; In re Otterness, 181 Minn. 254, In re 
Tracy, 197 Minn. 35, 43; and Cowern v. Nelson, 
207 Minn. 642, 647.] 


Since the petition here under consideration 
seeks merely the promulgation of an order 
directly relating to and governing the conduct 
of the legal profession generally, we hold that 
the court has jurisdiction to hear the matter 
here presented, and, should it be determined 
that the order prayed for would further the 
administration of justice, that it has the fur- 
ther inherent power to promulgate the same. 


CONSTITUTIONAL RIGHTS NOT VIOLATED 


8. We hold further that the exercise of such 
power would not in any respect violate the con- 
stitutional rights of any lawyer already ad- 
mitted to practice, The practice of law is not 
a property right guaranteed or protected by 
either the state or federal constitution. It is 
a privilege conferred on the individual by the 
court to further the administration of justice. 
Lawyers will agree that the administration of 
justice, the protection of the public, and the 
safeguarding of the rights guaranteed by the 
constitution outweigh the court’s obligation to 
maintain the privilege accorded the individual 
lawyer in admitting him to the practice of law. 

4. Having made clear our position on the 
foregoing questions, we now consider the pro- 
priety and expediency of exercising such power 
in the manner here requested. The fact that 
this inherent power is possessed by the court 
imposes upon it the responsibility of exercising 
it fairly and justly, and not in an arbitrary 
or capricious manner, or in any manner except 
to aid in the development of a strong and 
vigorous bar to assist the court in the per- 
formance of its functions. 

Petitioners claim that the order prayed for, 
if granted, would raise the standards of the 
profession; eliminate the unfit, the dishonest 
and the unethical; result in a fair standard- 
ization of minimum fees; eliminate encroach- 
ments on the legal profession by those not per- 
mitted to practice; and afford protection and 
recourse to those who might otherwise by rea- 
son of destitute circumstances be unable to 
protect their legal or constitutional rights. If 
such results would follow, then unquestionably 
the order prayed for would result in the fur- 


[Vor. 27 


therance of the administration of justice, and 
be well within the province of the court. 

If, on the other hand, as contended by those 
opposed to the petition, such an order would 
result in regimentation of the bar; in its con- 
trol by small groups or cliques; and in the 
elimination of that independence of thought 
and action which has always characterized 
members of the legal profession, then it is 
equally clear that it would be inadvisable to 
grant the petition. We feel that the beneficial 
results above set forth can be attained and the 
evils avoided only if the order prayed for re- 
ceives the wholehearted support of a decided 
majority of the members of the bar, and if the 
articles and by-laws for such integrated bar are 
the result of the careful study and deliberation 
of such members as well as of this court. 


ENTIRE BAR MUST PARTICIPATE 


An integrated bar must be a democratic, self- 
governing organization, the structure of which 
should be the result of the composite wisdom 
of representative members of the profession. 
At present a large segment of the profession 
is absent from the state either in the armed 
forces of the United States or otherwise en- 
gaged in furtherance of the prosecution of the 
war. Some of them have not had the op- 
portunity of expressing their opinion on this 
matter. Others who may have expressed their 
opinion would be denied the opportunity of par- 
ticipating in the organization of the integrated 
bar if an order therefor were made at this 
time. For this court at this time to attempt 
to appoint a committee from the profession to 
formulate a proposed structure of an integrated 
bar would necessarily result in the exclusion 
from participation in such formulation of a 
large, active, and patriotic segment of the pro- 
fession entitled to a voice in the proposal. The 
court must have regard for them, and even 
though their number be small, they must be 
given the opportunity of expressing their con- 
victions and of participating in organization 
work if an integrated bar should be ordered. 
See Integration of Bar Case, 244 Wis. 8, 11 
N. W. (2d) 604. 

According, we deem it advisable to postpone 
our decision herein until the end of the pres- 
ent world conflict and until the lawyers in 
military service or defense work shall have 
returned to practice under normal conditions. 
We retain jurisdiction or the petition for such 
action as the court as it then may be composed 
shall determine, either upon its own motion 
or upon the application of petitioners. 

Jurisdiction retained in accordance with the 
opinion. 

Peterson, J., concurs in the result. 
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Planning a Bar Integration Campaign 


THE ANNUAL ADDRESS of Edward. L. Wood, 
president of the Colorado Bar Association, de- 
livered September 17, 1943,! contains the fol- 
lowing paragraph regarding last year’s un- 
successful bar integration campaign: 


“Our failure is regrettable, but we came 
closer to success than ever before. May I say 
to you that I think the integration of the 
Colorado bar, with its many resulting benefits 
to the lawyer and the public, is absolutely in- 
evitable. We do not want it, of course, unless 
a preponderating majority of the lawyers of 
Colorado want it. There was in this last cam- 
paign for integration still a substantial minor- 
ity of lawyers who opposed it. I am convinced 
that this opposition exists because the plan is 
not thoroughly understood,? and I am con- 
vinced that when the facts of integration ac- 
tually reach every lawyer in the state no less 
than ninety per cent of the entire bar will 
favor the plan. I think there can be no doubt 
now that if we lawyers want an integrated bar 
the legislature and the supreme court will give 
it to us.”? 


Mr. Wood’s words give a clue to the weakness 
of many an integration campaign. If the law- 
yers want an integrated bar, not every state 
legislature or supreme court may be depended 
on to give it to them immediately, but if the 
lawyers do not want it neither legislature nor 
court is likely to foist it upon them. 

No integration campaign that we know of, 
of course, has limited itself solely to the intro- 
duction of bills in the legislature. There have 
been, however, campaigns so well planned and 
based upon such a solid foundation of informed 
professional demand that such determined and 
powerful opposition as that of the governor of 
Wisconsin could not avail against them.’ 

Without reflecting in any way upon the cour- 
ageous and unselfish efforts of bar leaders in 
many states where the goal has not yet been 
reached, but giving full credit to the many who 
have carried brilliant campaigns to a success- 
ful conclusion, we may well inquire what are, 





1. 12 Dicta 301, 306 (December, 1943). 
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3. See “Wisconsin’s Successful Bar Integration 
Campaign,” by Edmund B. Shea, 27 J. Am. Jud. Soc. 13 
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or should be, the fundamentals of a thorough 
integration campaign. 


INFORMED LAWYERS FAVOR INTEGRATION 


We may start with Mr. Wood’s proposition 
that if the lawyers want integration they may 
have it, or at least with its converse, that if 
they do not clearly want it they are not likely 
to get it. Furthermore, the experience of the 
past twenty years demonstrates clearly that 
when lawyers understand integration fully a 
great majority of them do want it. It has been 
the story in all the integrated states that oppo- 
sition to the integrated bar died out shortly 
after its establishment, and in none of them 
is there now any demand for a return to the old 
system.* 

Half of the battle, therefore, resolves itself 
into converting the lawyers themselves to the 
desirability of integration. This is something 
that cannot be accomplished in a day nor a 
month, and probably not in a year. Athough 
lawyers are adept at advising other people 
what is best for them, so far as their own in- 
terests are concerned they are “just people,” 
and react like everybody else. If the proposal is 
something with which they are not familiar, a 
few of them will study it for themselves and 
form an opinion; most of them will remain in- 
different and ignorant unless they are literally 
forced to learn something about it, but will then 
support it if their forcibly-acquired informa- 
tion indicates it is sound; while a few will re- 
fuse to learn anything about it and will oppose 
it on general principles. 

Alexander Pope said, “A little learning is a 
dangerous thing.” A half-informed man is pos- 
sibly in worse condition than an uninformed 
one. It would be better not to undertake an 
integration campaign than to make a feeble 
start, present it half-heartedly, and have it 
turned down by a premature plebiscite of the 
bar. 





4. Two exceptions to this statement, Louisiana and 
Oklahoma, were due to local politics rather than to 
dissatisfaction with integration itself. In each case the 
conflict was finally adjusted and a successful integrated 
bar now exists. 
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What steps should be taken to assure an ade- 
quate consideration of the advantages of inte- 
gration by the entire bar of the state? 


AN INTEGRATION BOOKLET 


There should be made easily available to 
every lawyer in the state, preferably in book- 
let form, capable of the widest circulation, a 
miniature brief for integration, attractively 
written, and containing the facts and argu- 
ments necessary to enable an intelligent man to 
make up his mind. It should include: 

(a) A brief history of the integration move- 
ment. 

(b) A statement of the extent to which in- 
tegration has now spread, illustrated by a map 
of the United States, if possible.® 

(c) A clear statement of what integration 
is, and what it is not. 

(d) An enumeration of the reasons for 
adopting integration, each one briefly supported 
by argument. 

(e) A list of the standard objections to in- 
tegration, and answers to them. 

(f) Some testimonials from leaders of bench 
and bar in integrated states, and some state- 
ments by influential men in the state in which 
it is to be circulated. 

This booklet should be put in the hands of 
every lawyer and judge in the state, and it 
should be printed in sufficient numbers so that 
it can be circulated freely. It should by all 
means be written within the state, and should 
contain enough local references to stamp it 
unmistakably as a local product. An excellent 
pamphlet of this nature was pubished a year or 
two ago by the Minnesota State Bar Associa- 
tion, and sample copies of it could doubtless be 
obtained from Mr. Bert McKasy, Executive 
Secretary, 709 New York Life Building, Min- 
neapolis. The American Judicature Society can 
supply much of the material needed to fill such 
a booklet. 


BAR JOURNAL PUBLICITY 


The booklet just described will provide the 
interested lawyer with authentic information 
regarding the integration movement whenever 
he cares to read it. It must not be assumed, 
however, that the booklet will be read by every 
lawyer who receives it. Some will refuse to read 





5. See “Bar Integration in the United States in 
1943,” 27 J. Am. Jud. Soc. 88 (October, 1943). 
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it, while others preoccupied with their own 
work and other outside affairs, and unfamiliar 
with state bar matters, will never get around 
to giving it the attention it deserves. 

Other devices are necessary to stimulate the 
laggard minds of a large proportion of the bar 
to think about the subject, and one of these is 
bar journal publicity. It may be that there is 
no bar journal in the state. If so, one should be 
started. Then, whether it is ultimately success- 
ful or not, the integration campaign will be 
assured of giving the state bar one excellent 
by-product. 

A state bar journal should never be allowed 
to degenerate into a mere propaganda sheet for 
any project, no matter how worthy. It should 
consciously cater to all of the varied interests 
of the bench and bar. At the same time, the 
bar journal cannot serve its purpose properly 
if it remains silent on such an all-important 
topic as an integration campaign. 

The materials suggested for the integration 
booklet might well be printed in the bar jour- 
nal, where they will always be quickly available 
for reference, and that printing might well be 
the opening gun of the bar journal campaign, 
but the functions of the bar journal is greater 
than that. It is its job to keep the topic alive 
from month to month with continuous repeti- 
tion. In a state where an integration campaign 
is on in earnest, a copy of the bar journal 
should reach every subscriber every month with 
something new on integration. Here are some 
suggestions for bar journal articles: 

(a) Reprint of the pamphlet material, in in- 
stallments, if necessary. 

(b) Reprint of thoughtful, well-reasoned ar- 
ticles and speeches giving the arguments for 
integration on theory and principle. The editor 
should be careful to see that these are adequate 
and convincing statements of the case. A poor 
and incomplete argument, if it pretends to be 
complete, is worse than none at all, for the 
reader is entitled to assume that it contains 
the best possible statement of the case. Arti- 
cles of this nature have been published from 
time to time in the JOURNAL of the American 
Judicature Society, and in various bar journals. 
The Society can supply citations to them, and in 
some instances copies of them. It is often pos- 
sible to get the author of an article several 
years old to touch it up and offer it as an up-to- 
date revision. 
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(c) Descriptions of the successful operation 
of integration in other states. These may be 
obtained on special request from the state bar 
presidents, or from the men who were in charge 
when integration was first established. A few 
have already been published in this JOURNAL. 
The experience of such large and important 
states as California, Texas, Virginia and Mich- 
igan may be in some respects most convincing, 
but a glance at the practical benefits of inte- 
gration in a state like South Dakota will also 
be highly profitable. In this connection, atten- 
tion should be directed again to the series of 
letters from supreme court justices regarding 
integration, published in this JOURNAL two 
years ago.® The entire series has been reprinted 
in two or three states, but individual letters 
might well be extracted from the series and pub- 
lished one at a time together with some supple- 
mentary information about the state and its 
bar organization, and perhaps another letter or 
two from bar leaders of that state. The series 
was reprinted in pamphlet form, and the So- 
ciety has a limited supply on hand, sufficient to 
send two copies to any editor who cares to 
have them. 

(d) Discussions, for the technical-minded, 
of the various modes of integration—by stat- 
ute, by rule of court in compliance with a leg- 
islative mandate, and by rule of court on the 
court’s own motion. The texts of representative 
bar acts might be reprinted, as well as some 
of the better bar rules adopted by the supreme 
courts. Those of Louisiana, Wyoming and 
Michigan are excellent for this purpose, and 
others are doubtless as good. Also for the 
technical-minded, the growing body of case 
law on integration could be rehashed. 

(e) Articles discussing specific aspects of 
integration will be useful. These may include 
the very important subject of integration in 
relation to discipline of the bar, as well as un- 
authorized practice, bar admission, and activity 
of the bar toward improving the administra- 
tion of justice. 

(f) Current news regarding the progress 
of the campaign and of simultaneous campaigns 
in other states. This is the most effective way 
to make the lawyers realize that integration 





6. “Supreme Court Justices Present Views on Bar 
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is not just somebody’s idea, but a nationwide 
movement in which half of the states have 
already lined up and which is destined to be- 
come universal. It woud also be in order to 
supply some information regarding the organ- 
ization of the medical, dental and other pro- 
fessions. 

(g) Contributions from opponents of bar 
integration should by all means be published. 
If they are not offered, they should be solicited. 
This is very important. It will remove the 
stigma of partisanship from the bar journal, 
and will deprive the opponents, when finally 
defeated, of the come-back that only the mon- 
opoly of the bar journal and its use as a propa- 
ganda agent brought victory for integration. 

Further than that, the publication of these 
articles will definitely promote the cause of 
integration. It must be borne in mind that the 
arguments for integration have an impressive 
record of victories over the arguments against 
it. It is no way to prove the superiority of any 
one thing over another to describe only the 
first and keep the second concealed. If there is 
a real superiority, the very best way in the 
world to demonstrate it is to bring it out and 
stand it up side by side with the thing to which 
it is opposed.? 

There are a number of arguments which, cir- 
culated in the form of half-truth and innuendo, 
have done a great deal of damage to the inte- 
gration cause, but which never could have sur- 
vived being dragged out into the white light 
of critical examination. The bar journal cannot 
do a better service to integration than to bring 
them out and hold them up in full view. 

The advancement of specious arguments 
against integration will work like magic to 
convert sideliners into active integration sup- 
porters. The effect of an unsound argument on 
a keen mind is the same as the sight of a silk 
hat to a boy with a snowball. 

This does not mean, in spite of anything that 
may be said to the editor to the contrary, that 
fair play requires him to publish every manu- 
script offered to him by the opposition. Neither 
does it mean that the journal itself must re- 
main on the fence and cannot openly advocate 





7. See William Hedges Robinson, “Lawyer North 
Casts His Vote for a Self-Governing Profession,” 20 
Dicta 55, and Albert L. Vogl, “Why Lawyers Should 
Oppose Bar Integration,” 20 Dicta 63. both in the issue 
of March, 1943. 
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the adoption of integration. An organization 
might as well not have a publication if the pub- 
lication cannot get out and plug for the causes 
in which it believes. 

The editor has a right to subject all con- 
tributed manuscripts to the same editorial 
standards of style, courtesy and subject-matter. 
It can do nobody any good to publish articles 
containing name-calling or other uncomplimen- 
tary personal references, on either side of the 
argument. The editor has a further right to 
insist that articles contain no misstatements of 
fact, and also that they offer the reader some- 
thing substantial to repay him for the time it 
takes him to read them, instead of a mere 
spread of words. If he will insist upon these 
minimum requirements, without which he can 
not maintain the editorial standards of his 
magazine anyway, he need have no fear of 
harmful consequences from anything he may 
publish on either side of the case. It is worth 
repeating that while he has an obligation to his 
readers not to publish erroneous facts, he is un- 
der no obligation to shield them from unsound 
opinions or arguments. The sooner those are 
exposed, the sooner they will be answered and 
put out of circulation. 


OTHER PUBLICATIONS 


Copies of the integration booklet, and of 
other materials from time to time, should be 
distributed to the newspapers, many of which 
will gladly give valuable support to the cam- 
paign. Arrangements should be made to supply 
those that will accept them with regular re- 
leases of news and publicity. Assistance can 
also be obtained from legal newspapers of large 
cities. Some publicity can be obtained even 
from publications hostile to the movement, es- 
pecially if the bar journal is reasonable about 
giving space to the views of the other side. 


STATE AND LOCAL BAR MEETINGS 


It is not possible to reach every lawyer 
through the bar journal, nor even all those on 
its subscription list. Some people will never 
be reached by the written word at all. A thor- 
ough integration campaign must provide for 
ample opportunity to have the same materials 
presented via the spoken word wherever law- 
yers get together. Here, more than ever, it is 
important to see that the case is adequately 
presented, for the personality of a speaker can- 
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not help but color the message he brings. At 
state bar meetings, regional meetings, and local 
meetings in large cities, it is practicable to get 
an outside speaker from an integrated state, 
who can present the case for integration au- 
thoritatively from practical experience. The 
American Judicature Society can furnish a list 
of excellent speakers for this purpose. 

Again, it is highly desirable that opportunity 
be given for presentation of both sides of the 
question, and the debate is an excellent device 
for this purpose. The campaign management 
should see to it that integration is thoroughly 
discussed in every local bar association, and 
that the cause of integration is assured of an 
adequate presentation. At every meeting where 
integration occupies a place on the program, 
booklets and other printed matter should be 
made available. As in the case of the bar jour- 
nal, once is not enough. Repetition is necessary, 
and variety can be provided by taking up vari- 
ous aspects of the question one at a time. 


THE BAR PLEBISCITE 


Sooner or later, when the actual bill or peti- 
tion is under consideration before legislature 
or supreme court, the question will arise, “How 
does the bar feel about this?” That question 
has always been answered by means of a vote 
of the bar, and the outcome of such a vote has 
always been considered of great weight in de- 
termining what action should be taken. An im- 
provident, premature, poorly-worded question- 
naire can not only defeat the integration project, 
but effectually deprive the lawyers of what they 
actually and in truth want to have. It is well, 
therefore, for the campaign to be conducted 
with a future referendum in mind. 

No vote should be taken until it can reason- 
ably be said that those voting have an adequate 
understanding of the nature of integration and 
its probable effects in the state. Even then, to 
guard against ill-considered votes, every ballot 
should be accompanied by an explanation of 
integration, to give the lawyer who has some- 
how missed everything else some basis upon 
which to judge, and to give the rest of them an 
opportunity to refresh their minds as to what 
it is all about. 

So far as possible, no vote should be taken 
until a favorable outcome is reasonably assured. 
A small beginning might be made in certain 
local bar associations that have shown the most 
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interest. Their favorable responses should have 
wide publicity, for the sake of their influence 
on others. In case of a negative vote, it should 
not be hushed up, but neither, except in unusual 
circumstances, should that group be given up 
for lost. Further study and further progress 
of the campaign in the state might lead them to 
reconsider. 

The first state-wide vote should preferably 
be limited to members of the state bar associa- 
tion. The influence of that group, already inter- 
ested in state bar affairs, will help to win over 
the rest of the lawyers later on. 

It matters not how high the affirmative per- 
centage of the vote may be if the number of 
votes is not fairly representative of the group 
polled. There is no way of assuring a 100 per 
cent response to any poll—not even a direct 
mail offer of free ten-dollar bills. Hence, it is 
not fair to condemn the results of a poll merely 
because a small or even a fairly substantial mi- 
nority did not return the ballots. Too small a 
response, however, leaves a slight possibility 
that the majority vote is not the will of the 
actual majority. If the balloting is properly 
handled it should be possible to get votes from 
a great deal more than half of the list. 

The secret of a good response is to make it 
readily clear at a glance what is desired of the 
voter, and to make it very easy for him to 
comply. A satisfactory ballot would be a penny 
post card, self addressed to the state bar head- 
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quarters, bearing on its back in large, legible 
type the question, “Do you favor integration of 
ff ae 2? ( ) Yes. (€ ) No.” 
In smaller type might be added a brief state- 
ment that information regarding the proposal 
is enclosed in the envelope with the ballot. 

It is possible to send out these ballots to- 
gether with a reasonable amount of enclosures 
by direct mail under Section 562, P. L. and R., 
for one cent each. Many lawyers and their sec- 
retaries, however, have a habit of throwing 
away mail that appears to contain “just ads.” 
For two cents more they can be sent by first 
class mail in a sealed envelope, which is prac- 
tically certain to be opened and examined. The 
additional responses thus received will more 
than justify the extra postage used. 

A still better impression will be made if 
opening the envelope reveals an individually- 
typed and personally-signed letter instead of a 
mimeographed or printed one. It is possible at 
a cost of five cents each to get the letters in- 
dividually typed on an automatic typewriter, 
and it will be worth that to have such a letter 
go to every lawyer in the state, over the per- 
sonal signature of the president of the state bar 
association, calling his attention to this impor- 
tant matter and asking for his personal opin- 
ion regarding it. A follow-up letter three 
weeks later to those who have not answered 
will greatly increase the returns. 





Judicial Selection Improvement Studied in New York 


IN THE AMERICAN colonies prior to the Revo- 
lution, judges were mostly appointed by the 
governor, as representative of the Crown. 
Three of the new states after the war re- 
tained that method, and the rest entrusted 
judicial selection to the legislature, either alone 
or in cooperation with the governor. Election 
of judges got its start in Georgia, as early as 
1793, but for a long time it was little noticed 
in the other states, and up to 1846 only one 
other state, Mississippi in 1832, had adopted 
the elective method. 

New York started with a special “Council 
of Appointment” which proved unsatisfactory. 


In 1821 it changed to appointment by the gov- 
ernor with consent of the senate, and twenty- 
five years later, in the constitutional conven- 
tion of 1846, it went over to popular election 
of judges. 

The change of 1846 was not due to dissatis- 
faction with the previous system, but to a wave 
of ultra-democratic sentiment sweeping the 
country. That wave originated in Andrew 
Jackson’s administration in the 1820's, but, 
except for Mississippi, it did not touch the 
judiciary until 1846 when New York led the 
way. In that same year Iowa adopted the elec- 
tive system, and in 1848 Illinois, Arkansas and 
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Wisconsin did likewise. California followed in 
1849, and Virginia, Pennsylvania, Kentucky, 
Michigan, Missouri and Alabama in 1850. By 
the time of the civil war, twenty-two of the 
thirty-four states elected their judges, and elec- 
tion was the choice of all of the new states ad- 
mitted thereafter. 

More than once since 1846 New York has had 
occasion to regret its choice. In the 1860’s 
Tammany Hall under Boss Tweed aroused 
public indignation by corrupting the judiciary, 
and a “Committee of Seventy” defeated the 
Tammany judicial slate. Again in 1898, the 
same organization for its own reasons denied 
renomination to a good judge, Joseph F. Daly, 
and this time, in spite of a vigorous campaign 
led by a “Committee of One Hundred,” Tam- 
many won. In 1932 twelve new judgeships 
were created in the supreme court in the first 
district. The political parties had, with public 
approval, frequently joined in a bi-partisan 
nomination of acceptable sitting judges, but 
this time they carried out a “deal” whereby 
seven of the new judgeships went to Democrats 
and five to Republicans on a bi-partisan ticket, 
neither party questioning the other’s nomina- 
tions, and the public having no choice what- 
ever. 

At intervals throughout the past ninety- 
eight years in New York there have been de- 
mands for better methods of selecting judges. 
The constitutional convention of 1867 ordered 
a vote on the question in 1873, but the Com- 
mittee of Seventy had just won its victory, and 
the elective method won by a large majority. 
In subsequent constitional conventions, down 
to and including that of 1938, other methods of 
selection were discussed but never seriously 
considered. 


AURELIO CASE RENEWS DISCUSSION 


Such was the situation last summer when the 
slates were made up for the filling of various 
judicial vacancies in the first district. For one 
of these, Thomas A. Aurelio, city magistrate 
and former assistant district attorney, was 
agreed upon by both parties and given a bi- 
partisan nomination. 

In the meantime, investigators of the dis- 
trict attorney’s office had tapped the telephone 
of Frankie Costello, ex-convict, slot machine 
baron and underworld politician, in search of 
evidence regarding suspected criminal activi- 
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ties. The morning after Aurelio’s nomination, 
the district attorney’s listeners were amazed 
to hear the prospective supreme court judge 
telephone Costello, thank him for having se- 
cured the nomination, and pledge “undying 
loyalty” to him. 

Publication of this led to a furore of indigna- 
tion and a demand that Aurelio’s name be re- 
moved from nomination. The party conven- 
tions reassembled and submitted substitute 
nominations, but Aurelio contended that the 
election law did not permit such action, and 
the courts sustained him. Other efforts, in- 
cluding a disbarment proceeding, failed to re- 
move his name from the voting machines, and 
in spite of a plea to the public to split the 
ticket and vote against him, he was elected by 
a substantial majority. A detailed story of the 
proceedings prior to the election, and an analy- 
sis of the vote, appears in the December Amer- 
ican Bar Association Journal. 

The upshot of this incident was to bring the 
whole question of judicial selection to the front 
in New York as it has not been at any other 
time since 1846. The leading newspapers pub- 
lished vigorous editorials demanding that the 
method be changed so that the Aurelio case 
could never be repeated, and scores of citizens 
wrote to the newspapers and bar associations 
to make the same demand and to offer their own 
proposals for accomplishing that result. Judi- 
cial selection plans forgotten since the constitu- 
tional conventions at which they were advanced 
were dusted off and publicized again by bar 
associations, commercial and civic groups, and 
individuals, and Governor Dewey promised that 
the problem would be seriously studied not only 
by the bar but by members of his administra- 
tion in Albany. 

The danger that this wave of public enthusi- 
asm would spend itself in confusion and dis- 
agreement was averted by prompt leadership on 
the part of the Association of the Bar of the 
City of New York. A mass meeting called by 
Allen Wardwell, its president, was held on De- 
cember 16 and attended by representatives of 
the Association of the Bar, the New York 
County Lawyers Association, the Bronx County 
Bar Association, the National Lawyers Guild, 
the Women’s Bar Association of New York and 
the Bronx, the Chamber of Commerce, the Citi- 
zens’ Union, the City Club of New York, and 
other legal and civic groups as well as 
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interested individuals. A grand committee 
of fifty-three lawyers was organized, drawn 
from all of the participating organizations, 
and that committee undertook the job of mak- 
ing a thorough study of some fifty or more 
judicial selection plans advanced at one time 
or another, details of which had already been 
assembled by the Association of the Bar. The 
objective of the committee was to draft a plan 
best suited to the needs of New York and have 
it ready for action by the legislature during its 
1944 session. 


MIssouRI PLAN PROPOSED 


Newspaper and bar association talk indicated 
that a half-dozen leading proposals would claim 
the bulk of the committee’s consideration. 
Among these are the following: 

1. The American Bar Association Plan. 
Adopted by the House of Delegates of the Amer- 
ican Bar Association in 1937, this plan pro- 
vides for the filling of judicial vacancies by 
appointment from a list of nominations sub- 
mitted by a special nominating agency, the ap- 
pointee after a period of service to be eligible 
for reappointment or to go before the people 
without competition at the polls on the sole 
question of his retention in office. The Missouri 
plan, in successful operation since 1940, follows 
this pattern. 

2. A plan proposed by Judge Edward R. 
Finch of the Court of Appeals in 1934 would 
leave the existing elective process undisturbed 
except for the creation of a Council on Jud- 
icial Character and Fitness, made up of the 
heads of various state organizations serving 
ex officio, together with certain appointed 
members, charged with the duty of investi- 
gating and approving every candidate for jud- 
icial office before submission of his name to the 
voters. 

3. Some of the lay civic organizations have 
been backing a proposal that judges be elected 
on a non-partisan ballot, one candidate in every 
instance to have after his name the endorse- 
ment “Recommended by the Governor.” The 
theory is that the governor would see to it that 
only worthy candidates would bear that en- 
dorsement, and that the influence of his recom- 
mendation on the voters would be greater than 
unrecommended candidates could normally 
overcome. 


4. Many have advocated a return to appoint- 
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ment by the governor with confirmation by the 
senate, the method employed in New York from 
1821 to 1846, and now in use in Massachusetts, 
the federal system, and elsewhere. 

In his message to the legislature at the open- 
ing of its 1944 session, Governor Dewey said: 

“For many years now there has been fre- 
quent and very well founded complaint in the 
city of New York against the present method 
for the selection of justices of the supreme 
court. The criticism against the system reached 
a culmination at the last election when a person 
who owed his nomination to disreputable 
characters was elected to the bench. There is 
little question now in the mind of anyone that 
the system of selection of judges requires an 
overhauling. 

“It is my suggestion to your honorable bodies 
that a plan which has been successfully used in 
another state be considered in this state. It 
envisages a constitutional amendment giving 
each of the judicial districts in the state by 
their electorate the option to change the selec- 
tion of judges from the present system and to 
provide an alternative method. 

“Thus the voters of the two judicial districts 
which include the city of New York would have 
the right by referendum to provide a method 
for the selection of justices of the supreme 
court different from the present party nomina- 
tion by convention which exists. This method 
is known as the Missouri plan,’ and has been 
widely approved. 

“As to the alternatives to be provided, they 
more properly should be determined by your 
honorable bodies after appropriate discussion 
and the receipt of the views of all the many in- 
terested and respected groups which are seek- 
ing a change in the present system.” 


INFLUENCE OF NEW YorRK IS GREAT 


The outcome of this campaign is of im- 
portance not only to New Yorkers but to the 
entire United States. The eyes of the nation are 
always upon New York. The American judici- 
ary resisted the elective tide for about twenty 
years prior to 1846, but once New York had led 
the way the other states joined in a scramble 
to follow suit. 

The situation in 1944 is in many respects 
similar to that of 1846. Now, as then, a change 
in judicial selection methods is being widely 
considered. An American Bar Association sur- 
vey a few years ago revealed dissatisfaction 





1. The Missouri plan was not optional in all districts, 
as here suggested, but only in the rural districts. It 
was immediately applicable to the supreme and appel- 
late courts of the state and to the trial bench in the 
two metropolitan centers. 
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with judicial elections in all but six of the 
thirty-eight states where they existed. Now, 
as in 1846, two of the states (California and 
Missouri) have already broken away. Active 
judicial selection campaigns have been under- 
taken in a majority of the others. 

If New York will now build carefully upon 
its own experience and that of the rest of the 
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nation during the past century and a half, and 
put into successful operation a judicial selec- 
tion system embodying the best of the profes- 
sion’s thinking upon the subject, its example 
will do more to elevate the judiciary and im- 
prove the administration of justice in this 
country than any other single event that is 
likely to occur. 





Arkansas Has Successful Voluntary Judicial Council 


J. F. LOUGHBOROUGH 


THE CREATION OF a voluntary judicial coun- 
cil in Arkansas some three years ago has re- 
sulted in a judicial council solidly organized, in 
which the members take much interest and are 
beginning a very useful work. 

In Arkansas there are separate chancery 
courts. There are seven judges of the supreme 
court, twenty-two judges of the circuit courts, 
and fifteen chancellors. The judicial council is 
composed of the judges of the supreme court, 
of the circuit courts and of the chancery courts, 
the president of the State Bar Association, and 
four other members of the state bar appointed 
by him. 

In addition to the inherent power of the su- 
preme court, circuit courts and chancery courts, 
respectively, to make rules governing the pro- 
cedure in their courts, there are express statu- 
tory provisions in Arkansas therefor. Prob- 
ably all or nearly all the other states have stat- 
utes that these several courts may make rules 
governing the proceedings in them. The vol- 
untary judicial council in Arkansas was the 
outgrowth of the idea that as these courts had 
power to make rules for their proceedings, the 
judges could well form a council, that would 
be a judicial council, and have the benefit of 
the exchange of views in meetings, and insti- 
tute various improvements in the proceedings 
in the courts. 


The movement to form the council was initi- 





Editor's Note: This article was written by Mr. 
Loughborough, a member of the Little Rock bar, for the 
American Bar Association Special Committee on Im- 
proving the Administration of Justice, of which he is 
state chairman for Arkansas. 


ated by a letter from a judge and a chancellor 
to the other judges, asking for an expression of 
opinion on the desirability of the formation of 
a judicial council. Favorable replies were re- 
ceived from all the judges, and then the two 
judges called a meeting of all the judges to be 
held on a named date, for the purpose of form- 
ing the council. Practically all the trial judges 
attended, as did some of the judges of the su- 
preme court. A busy day was spent in the for- 
mation of the council and in discussion of its 
purposes and the adoption of a few simple rules 
for its proceedings. The local bar gave a din- 
ner that evening at which the judges were 
guests, and quite a good time was had by all. 

The next annual meeting was held on time, 
with very little in the way of a set program, 
but in pursuance of a plan that the spirit of 
the meetings would be that matters of interest 
would be brought up and discussed, and that 
participation by all in the discussions was ex- 
pected and desired. As before, the local bar 
had the judges as guests at a dinner that 
evening. 

The meeting this year was held in Septem- 
ber, and all of the circuit judges and chancel- 
lors, except three or four unavoidably detained, 
attended the meeting and had a busy all-day 
session. 

An amendment to the state constitution re- 
lating to the judges and chancellors was pro- 
posed and largely discussed, as were also the 
maters of pretrial conferences and the assist- 
ance that could be rendered by the judges to 
each other in the dispatch of business. As in 
the preceding two years, the judges in attend- 
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ance were the guests of the local bar at dinner 
that evening. 

The important try-out of the judicial council 
was to ascertain if there was enough interest 
among the judges to make it successful, and 
also whether the judges attending the meet- 
ings of the council would make it an active 
organization in which all were interested and 
participated in its proceedings, rather than one 
that a few attended and listened to set ad- 
dresses. The attendance at each of the three 
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meetings of nearly all the judges sufficiently 
shows the sustained interest of all of them in 
the council, and the cordial fraternizing be- 
tween the judges shows that a spirit of co- 
operation among all can be relied on. 

Pretrial conferences, with the improvement 
in the administration of the laws that they 
bring about, and expedition in the dispatch of 
business in the trial courts, have followed the 
creation and activities of the judicial council 
in Arkansas, and many reforms in procedure 
will certainly be brought about by the council. 





Du Page County, Illinois, Has Modern Court Filing System 


THE ARTICLE BY Alfred C. Clapp “Why Not 
File Court Papers Flat and Unfolded?” in the 
October JOURNAL evoked an interesting series 
of letters to the editor. Mr. Samuel W. Sawyer 
of Kansas City wrote to say that flat filing had 
been in effect for several years in the office of 
B. T. Flannery, clerk of the Jackson County 
Circuit Court. Mr. D. Hadsell of San Fran- 
cisco and Mr. Charles A. Beardsley of Oakland 
reported that the folded system was abandoned 
in California many years ago. 

Mr. Albert D. Ayres of Reno, Nevada, ex- 
pressed astonishment that other courts had not 
made the change, and added that the system 
was instituted there without the benefit of any 
statute or rule of court, but simply by the de- 
termination of the clerk to have an up-to-date 
filing system. Max L. Weinberg of Quincy, 
Illinois, wrote that he had adopted a flat filing 
folder for abstracts in his office, and Chief 
Judge Allan W. Rhynhart of the People’s Court 
of Baltimore City sent a sample file jacket used 
by the clerk of that court. 

Mr. Robert M. Haenisch, Clerk of the Circuit 
Court of Du Page County, Wheaton, Illinois, 
sent the JOURNAL a complete set of records of a 
fictitious case, prepared especially for the oc- 
casion, together with the following explana- 
tion: 

“Prior to my election as circuit clerk in 
November, 1936, I was bailiff of the circuit 
court for six years, and had an opportunity to 
notice the difficulty that the judges and attor- 


neys had in handling the folded files. After my 
election, I visited several other counties in IIli- 


nois that were using the flat filing system, took 
the best features of each system, improved 
upon them, and in January, 1939, instituted the 
present flat filing system in Du Page County, 
Illinois. 

“The envelope we use is 9144 x 14% inches, 
and has a flap at the top so that the papers and 
receipts will not fall out. For larger files we 
also use a 1% inch and 3% inch expanding 
envelope, depending on the size of the case. 
Four different colored envelopes are used—red 
for chancery and law cases, white for confes- 
sions, blue for transcripts and yellow for crimi- 
nal cases. 

“In order to make it as simple as possible for 
an attorney or judge to view the case, all 
original papers are filed chronologically in a 
Kraft paper back with an Acco prong fastener. 
In this way, no original papers can be taken 
from the files instead of the copies, as was 
often done under the old system. The copies 
are loose in the envelope and may easily be 
withdrawn upon proper receipt. ; 

“Besides the improvement in the handling of 
cases, there has also been a great saving as far 
as space and money is concerned. After meas- 
uring, I find that two drawers used for flat 
files contain approximately the same number of 
cubic inches as thirteen docket boxes for the 
folded cases. I have picked at random two 
drawers of flat files and find that they contain 
224 suits, while thirteen docket boxes picked 
at random contain 170 folded cases, a difference 
of 54 cases in the same cubic content. 

“At the time of our last purchase of metal 
cabinets, in 1941, we bought the best five- 
drawer cabinet obtainable for $68.75, together 
with 100 docket boxes for storing old files for 
$304.00. You will note that each drawer aver- 
aged $13.75, and each docket box $3.04, 80 that 
two drawers would cost $27.50, while thirteen 
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docket boxes containing the same cubic content 
would cost $39.52. 

“For some time we have been using a system 
of numbering whereby we start with number 1 
the first of every year, and use the year as a 
prefix, i. e., 40-1, 41-1, 42-1 and 43-1. In this 
way, a party can tell at a glance just which 
year the suit was commenced. All cases are 
filed numerically by years, whether they are 
pending or disposed, or law, chancery or crimi- 
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nal. In this way, a customer has but to ask for 
a case of a certain number and it can be ob- 
tained for him immediately, without any knowl- 
edge as to the nature of the action. 

“It is not necessary to change the rules of 
court, or to have an order from the judge, to 
change the filing system. This improvement 
can be made by the clerk himself, and it is his 
duty to see that the efficiency of his office is 
increased.” 





Oklahoma Judicial Council Created 


A new Judicial Council of Oklahoma, created 
by order of the supreme court on November 
19, 1943, is one permanent accomplishment for 
the improvement of the administration of 
justice in Oklahoma to be credited to the efforts 
put forth in that direction by the Oklahoma Bar 
Association at its annual meeting last October 
and during the preceding year. 

Oklahoma’s first judicial council was organ- 
ized in 1934, and during its first two or three 
years it rendered good service, principally in 
clearing up the congested docket of the supreme 
court. Thereafter it declined and no meetings 
were held for several years. 

The 1943 annual meeting of the Oklahoma 
Bar Association, planned by President Ray S. 
Fellows, was outstandingly brilliant and suc- 
cessful. The guest speakers were Federal Judge 
John J. Parker and Chief Justice James P. 
Alexander of Texas, chairman and vice-chair- 
man, respectively, of the American Bar Asso- 
ciation Special Committee on Improving the 
Administration of Justice. The value of a jud- 
icial council was one of the points stressed by 
both speakers, and the House of Delegates im- 
mediately voted to revive the inactive Oklahoma 
council. One of the first acts of the incoming 
president, A. W. Trice of Ada, was to have 
Association’s central committee meet with and 
request of the supreme court an order re-creat- 
ing the judicial council, a request with which 
the court promptly complied. Only three weeks 
elapsed between the bar meeting at which the 
proposal was advanced and the court order 
bringing the council into being—an enviable 
record for prompt and energetic action on the 
part of all concerned. 

The order provides that the council shall 


consist of one justice of the supreme court, one 
judge of the criminal court of appeals, two dis- 
trict judges to be chosen by the District Judges’ 
Association, the attorney-general, the dean of 
the University of Oklahoma law school, the 
chairman of the judiciary committee in each 
branch of the legislature, and two members of 
the executive committee of the Oklahoma Bar 
Association. 





Integration News from Connecticut and 
Missouri 

A petition by the Connecticut Bar Association 
for integration of the bar of that state was 
argued before the supreme and superior judges 
of that state in January, 1942, following which 
a committee of judges was appointed to investi- 
gate the subject and report back. After nearly 
two years, the committee returned an adverse 
report on October 14, 1943, and the judges at 
a meeting in December adopted it. 

The report was based in part upon a poll of 
the Connecticut bar conducted by the Water- 
bury Bar Association. In this poll, 2,360 ballots 
were distributed, of which 835 were returned. 
479 voted against integration and 333 in favor 
of it, 23 cards being returned unmarked. 

Although the committee admitted the incon- 
clusive nature of such a vote, it did draw what 
it thought was a minimum conclusion, that at 
least a substantial minority deprecated the 
movement. 


“The integrated states,” said the report, “are 
mostly far western and southern, the only one 
east of the Mississippi being Michigan (except 
certain southern states). It is a fair general 
statement that integration has worked well in 
the states adopting it, and that the bars of such 
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states are enthusiasically in favor of its con- 
tinuance. 


“Your committee ... as a result of such 
study reports that in its judgment there is no 
sound reason for the integration of the Con- 
necticut bar. Futhermore, we feel that no ac- 
tion should be taken by the judges which so 
vitally concerns the activity of the legal pro- 
fession unless and until integration is more 
widely approved by the lawyers themselves.” 

On December 6, 1943, the Supreme Court of 
Missouri named an eleven-man committee 
headed by Jesse W. Barrett, former attorney- 
general, to inquire into the desirability of in- 
tegrating the Missouri bar and to propose plans 
for governing such bar in the event that in- 
tegration is recommended. 





New Bar Journal Published 


The JOURNAL congratulates the Minnesota 
State Bar Association upon the appearance of 
Volume I, Number 1, of its monthly publica- 
tion, Bench and Bar. The initial number con- 
tains 32 pages, measuring six by nine inches, 
printed on smooth paper. It is edited by Bert 
McKasy, executive secretary of the Association. 

Says W. W. Gibson in the President’s Mes- 
sage on page 7: 

“It is intended that Bench and Bar shall be 
an Association news bulletin for the purpose 
of disseminating information regarding bar 
activities and give members an opportunity to 
exchange views, thus acquainting them with 
what their fellow-members are thinking of and 
what is being done in the public interest and 
for the legal profession by the district bar as- 
sociations and the Minnesota State Bar Associ- 
ation.” 





Every Bar Association Can Now 
Afford a Bar Journal 


The professional newspaper American Law 
and Lawyers has recently advertised a co- 
operative arrangement whereby bar associa- 
tions may have their own bar journal printed 
and published in conjunction with that publica- 
tion. The JOURNAL requested a sample of 
such a bar journal and received the November 
issue of Bench and Bar, official publication of 
the Lawyers Association of St. Louis. This is 
a four-page paper, copy of the first two pages 
furnished by the editor of Bench and Bar, and 
for the last two pages by Court and Commercial 
News Syndicate. Folded in with it for delivery 
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was the regular November 23 issue of Ameri- 
can Law and Lawyers. 

There are dozens of state and local bar asso- 
ciations struggling along without a bar journal 
thinking they cannot afford it, and perhaps 
some even thinking they do not need it. These 
groups owe it to themselves to investigate the 
above proposition. Bench and Bar is attractive, 
well-edited, and full of matters of intense in- 
terest to St. Louis lawyers. This is true not 
only of the local material but of the CCNS 
material on the last pages, which is by no 
means mere filler but information up to date 
lawyers ought to receive regularly. 

Not only does this arrangement greatly re- 
duce the cost of a bar journal (and Bench and 
Bar carries some local advertising) but the flex- 
ibility of space requirements is the answer to 
a harassed part-time editor’s prayer. If he 
has too much material to go in his regular 
pages it can easily spread over onto the next 
page, while if he is short of copy the CCNS can 
always fill the gap. 

The day is past when any except the very 
smallest bar associations can pretend to do their 
job as it should be done without a bar journal. 
Those not now having one would do well to take 
advantage of this very worth-while service to 
the legal profession. 





Statutes Should Be Revised Oftener 


A cartoon in a recent magazine showed an 
office girl standing beside a filing cabinet, one 
drawer of which was stuffed to overflowing 
while the rest were all empty. Her boss, watch- 
ing her from the doorway, was remarking to 
someone else, “She files everything under ‘Mis- 
cellaneous.’ ” 

A practice that is bad in the filing of cor- 
respondence is much worse in the publication 
of laws. Many of our states have well-organ- 
ized, well-indexed statute books, but in others 
a search for statutory law on any particular 
subject brings on a headache, and the “Mis- 
cellaneous” method might be an improvement. 

Within the past two years Kentucky, New 
Hampshire, South Carolina, Utah and Virginia 
have published revisions of their statutes. Ne- 
braska, North Carolina, and perhaps others are 
now at work on such projects. Each one is the 
product of years of hard work by a statute re- 
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vision committee, the members of which usu- 
ally serve without compensation except for ex- 
penses, and they are an important contribution 
to the improvement of the administration of 
justice. 

Thomas Jefferson is said to have recom- 
mended constitutional revision every twenty 
years. At the rate the legislative mills are now 
grinding, ten years is too long to wait between 
statute revisions. 

These remarks are prompted by the follow- 
ing letter from a lay reader of the JOURNAL, 
Mr. R. B. Kerr of New York City: 

“For some time I have been meaning to call 
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to your attention North Carolina House Bill 
244, which was passed and approved at the last 
regular session. 

“Of course no law is any better than its ad- 
ministration, but it seems to me as a layman 
that very little real progress can be made in 
the administration of justice until more time 
and energy is devoted to ‘statute research and 
correction’ to the end that laws ‘may be made 
and kept as simple, as clear, as concise and as 
complete as possible’ (quoting the North Caro- 
lina law). 

“T know from experience how difficult it is to 
attain that goal, but I would have more faith in 
the future if I were sure the legal profession 
had this goal in mind as part of its program to 
improve the administration of justice.” 





New Members of the American Judicature Society 


California 


Geratp H. Hacar, Oakland 
Sruart M. Sa.issury, Los Angeles 


Colorado 


Louis E. Gett, Denver 


Georgia 


Epmunp H. Apranams, Savannah 

J. Dorsey BiaLocx, Waycross 

Joun A. Boykin, Atlanta 

O. E. Bricut, Savannah 

Rupert A. Brown, Athens 

J. Ferris Cann, Savannah 

R. W. Crensuaw, Atlanta 

D. R. Cummins, Griffin 

Vance Custer, Bainbridge 

Cam D. Dorsey, Atlanta 

Hamitton Dovucras, Atlanta 

T. Etton Drake, Atlanta 

B. B. Earte, Thomasville . 

L. WHITING FaRINHOLT, JR., Macon 
and Newberry, S. Car. 

W. C. Frieminc, Augusta 

Roy B. Friepin, Vienna 

Evucene Gunsy, Atlanta 

Gertruve Harris, Atlanta 

Matcoitm D. Jones, Macon 

Rosert H. Jones, Atlanta 

E. D. Kenyon, Gainesville 

H. F. Lawson, Hawkinsville 

TuHeEo J. McGee, Columbus 

Dan MacDovucatp, Atlanta 

DoucLtas W. MattHews, Atlanta 

Otey B. MitcHe tt, Atlanta 

R. Bast Morris, Savannah 

SHetsy Myrick, Savannah 

Isaac I. Peesres, Augusta 

DapPHne Rosert, Atlanta 

Ernest P. Rocers, Atlanta 

Joun Z. Ryan, Savannah 

Tuomas Howe tt Scott, Atlanta 

CussepceE SNow, Macon 


Joun D. Snyper, Atlanta 

A. O. B. Sparks, Macon: 
FRANK TrouTMAN, Atlanta 
Bruce F. Wooprurr, Atlanta 
Barry Wricut, Rome 

W. H. Youne, Jr., Columbus 


Illinois 
Georce E. Fink, Chicago 

Iowa 
Peter J. Srecers, Newton 

Kansas 


Matcotm McNaucuton, Leaven- 


worth 
Kentucky 


Witu1aM B. Amperc, Hickman 
Tuomas A. Barker, Louisville 
Hersert F. Boext, Louisville 
Eur H. Brown, Jr., Louisville 
James W. CamMAck, Frankfort 
oHN C. CrarKe, Ashland 
Gavin H. Cocnran, Louisville 
Wituiam D. Cocuran, Maysville 
Ottis P. Doste, Louisville 
A. E. Funk, Frankfort 
T. M. GaLpHIn, Jr., Louisville 
E. M. Gatuirr, Williamsburg 
WittraM J. Goopwin, Louisville 
W. Baxter Harrison, Covington 
Lewis E. Harvie, Whitesburg 
ArtHur E. Hopkins, Louisville 
Ure J. Howarp, Covington 
Linpsey R. JEANBLANC, Louisville 
R. W. Keenon, Lexington 
Laura E. Miter, Louisville 
OHNST NortHcutt, Covington 
ILLIAM A. Price, Covington 
WiuuaM H. Rees, Frankfort 
Joun E. RicHarpson, Glasgow 
Netson D. Ropes, Danville 
D. A. Sacus, Jr., Louisville 


E. H. Situ, Glasgow 

H. H. Smite, Hindman 

Brent Spence, Newport and Wash- 
ington, D. C. 

Joun E. Tarrant, Louisville 

Joun L. Vest, Walton 

James F. Wueecer, Louisville and 
Presque Isle, Maine 

Peter T. WHEELER, Hazard 

L. Frank Wirtuers, Louisville 

Lorenzo K. Woop, Louisville 

Tuomas J. Woop, Louisville 

Battey P. Wootton, Hazard 


Michigan 
M. THomas Warp, Grand Rapids 
Missouri 
Ear. C. Borcuers, St. Joseph 
Ear. T. Crawrord, Sedalia 
Davip M. Grant, St. Louis _ 
Frank G. Harais, Jefferson City 


Joun R. James, Independence 
Hosea J. Taytor, Huntsville 


Nebraska 
H. A. Gunperson, Fremont 


North Carolina 


Wuuiam B. Austin, Jefferson 

THERON LaMaR CAuDLE, Wadesboro 

BENJAMIN M. Covincton, Wades- 
boro 

E. M. Jounson, Lumberton 

C. L. Saupinc, Greensboro 


Pennsylvania 
Davm M. Kutnepinst, Harrisburg 
Virginia 
James L. Camstos, Big Stone Gap 


Frank S. TAvENNER, Jr., Wood- 
stock 








